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In speaking of the Labor-Management Relations Act, 1947,
known as the Taft-Hartley Act/ we tend to do so in terms that might
properly be called irrelevant.
Usually, we say that this or that clause is good or bad for labor
unions, good or bad for the men and women the unions represent, or
good or bad for the employers with whom the unions deal.
Congress has no power, under our Constitution, to pass laws for
the sole purpose of regulating labor relations, or simply because they
are good or bad for one party or another to a labor dispute. It had
no such power when it passed the Wagner Act. 2 It had no such
power when it passed the Taft-Hartley Act.
CoNGRESS SouGHT TO PROMOTE CoMMERCE

Congress
have power under the Constitution to regulate
interstate commerce.3 In passing the Wagner Act, which forbade
employers to interfere with the organizing activities of employees and
compelled them to deal with the employees' representatives, Congress
was exercising that power, as the preamble of the Act clearly shows; •
and the Supreme Court upheld the constitutionality of the Wagner Act
upon the ground that, in passing it, Congress was exercising, and
exercising properly, its power to regulate interstate commerce.5
The theory, or hope, or pretence, was that assisting unions to
organize employees, prptecting employees who joined unions, compelling employers to deal with unions, forbidding employers to retaliate
when unions and their members struck, and setting up an agency of
Government to enforce rights the .Act gave to unions and their members and to punish employers, would increase the output of goods that
move in the stream of interstate commerce, and thus increase the flow
of commerce.
Doubts existed at the time that "encouraging the practice and
procedure of collective bargaining" and protecting unions against
t Member of the New York Bar; member of the law firm of Rathbone, Perry,
Kelley & Drye. Author of "Industrial Peace and the Wagner Act" (1947).
1. 61 STAT. 136, 29 U. S. C. § 141 et seq. (1947) (The Labor Management Relations Act).
2. 49 STAT. 449 (1935), 29 U.S. C.§ 151 et seq. (1940).
3. U. S. CoNsT. ART. I, § 8.
4. 49 STAT. 449 (1935) , 29 u. s. c.§ 151 (1940).
5. N. L. R. B. v. Jones & La?ghlin Steel Corporation, 301 U. S. 1, 38-40, 57 Sup.
Ct. 615 (1937); N. L. R. B. v. Famblatt, 306 U. S. 601, 604, 59 Sup. Ct. 668 (1939).
(334)
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losing bargaining rights and employees against losing their jobs when
they struck would increase output or promote the flow of commerce.
Strikes always had gone hand-in-hand with collective bargaining.
They had been about 100 times as common among workers who were
organized as among those who were not.
Moreover, a number of policies common among unions tended
to reduce output or to keep it low. Unions often objected to one
man's turning out more work than another; insisted that seniority,
not merit and ability, govern in advancing men; resisted labor-saving
devices that increased each man's output; restricted the amount of
work a man could do in a day; limited the number of peeple who could
learn a trade or work at it. Feather-bedding practices and makework rules were common in many industries. Since unions thrived
upon discontentment among workers, they frequently went to extremes
to foster discontent, notwithstanding that when employees are discontented they are likely to produce less than when they are satisfied
with their jobs.
All this took place when collective bargaining was on a voluntary
basis, at least in the sense that no laws compelled unions and employers
to bargain collectively. To some observers, the effort of Congress to
reduce industrial strife by compelling collective bargaining was like
trying to reduce matrimonial squabbles and the divorce rate by compelling everyone to marry.
NEw BuRDENS ON CoMMERCE DEVELOPED

By 1947, doubts as to the effectiveness of compulsory collective
bargaining as a means of promoting the flow of commerce had increased. The number of strikes had grown and multiplied. In the
ten years after Congress passed the Wagner Act, we had about three
times as many strikes as in the ten years before the Act, and in 1946
we had more strikes and lost more output through strikes than ever
before. 6 Other familiar attributes of collective bargaining that reduced
output and restrained trade also apparently had kept pace with the
growth of unionism.T
A characteristic of collective bargaining, not important in 1935,
had grown to paramount importance by 1947. In 1935, national
6. BuREAU OF LABOR STATISTics. U. S. DEPT. oF LABOR, BuLLETIN No. 651, Strikes
in the United States 1880-1936: BuREAU OF L\BOR STATISTICS, U. S . DEPT. oF LABOR,
62 MoNTHLY LABOR 720; 64 id. 780.
7. SucHTER, UNION PoLICIES AND INDUSTRIAL MANAGEMENT 9, 10, 50, 95, 164,
194 (Brookings Institution, Washington. D. C., 1941); WILLIAMSON & HARRIS,
TUHDS IN CoLLECTIVE BARGAINING, 104, 112 (Twentieth Century Fund, Inc., N. Y.,
1945); U.S. DEPT. oF JusTICE, ANTI-TRusT CAsEs IN THE CoNSTRUCTION INDUSTRY,
SENATE CoMMITTEE PRINT No. 12, 79th CoNGREss, 2d SESSION.
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unions, such as those affiliated with the American Federation of Labor
and the railway brotherhoods, had as members only about 3,200,000
workers. 8 Few industries outside of railroads, clothing, coal, mining
and construction were strongly organized. By 1947, about 14,000,000
workers were in unions. Nearly all great industries, steel, coal, automobiles, electrical products, rubber, oil, textiles, milling, chemicals,
packers, ferrous and non-ferrous metal mines, trucking, shipping, utilities, were strongly organized. In most instances, a single union, directly or through its locals, represented employees of all or nearly all
employers in an industry.
·Under the Wagner Act, a union had the exclusive right, even to
the exclusion of individual workers themselves, to control the wages,
hours, advancement and other terms of employment of all employees
in the group or unit for whom it acted as bargaining representative,
even those who were not members and those who did not wish the
union to represent them. This gave the unions greater power over
employees than they ever had enjoyed before.
When the Government certifies a union as the exclusive bargaining agent of an employer's employees, compels the employer to deal
with it and forbids him to deal with anyone else, the union has a
monopoly of tabor in his plant. This form of monopoly we long have
tolerated. Now we enforce it by law.
A union's power, if it is limited to employees of a single employer,
has no greater effect upon our general economy than has the power of
that employer to control his business. But when unions extend their
control to employees of two or more competihg enterprises, they create
combinations that can have upon our general economy effects as adverse as can those combinations of employers that our Anti-Trust
Laws forbid.
INCENTIVE To CoMPETE, AREA OF CoMPETING REDUCED

As unions extended their control over entire industries, their
demands upon individual employers tended to become uniform, their
strikes to enforce these demands tended to tie up whole industries, and
the results of the bargaining tended to follow standard patterns and
policies. The strikes, by depriving the. public, or large parts of it, of
essentials, often affected it even more disastrously than they affected
individual employers. These, at least, had the satisfaction of knowing, ordinarily, that, although their mills and plants were idle, their
competitors were in no better state, and of knowing, also, that what8.
1936).
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ever terms the union imposed upon them it would impose also upon
their competitors.
In some industries, such as coal, clothing, glass and trucking,
competing employers in a region or throughout the country combined
to bargain collectively with the union that represented their employees.
In others, like the steel and automobile industries, each employer tried
to bargain independently of his competitors, but usually each came
out of the bargaining with much the same settlement as his competitors.
This kind of bargaining, particularly when competing employers
combine to deal with the union of their employees, tends to stifle
competition in · improving techniques for producing goods and in
attracting workers. It tends also to reduce the resistance by employers to extravagant or uneconomic demands of unions. When
employers combine to deal with unions, the temptation arises to combine otherwise to limit competing. In many instances, employers
have yielded to the temptation, and when they have used unions to
further their schemes, the courts have protected the unions. 9
Personal services account for more than 80 per cent. of the
cost of manufactured goods. Taxes and other fixed charges account
for much of the rest, Men make machines for digging iron ore;
others dig it; others build ships and railroads for transporting it, and
man the ships and trains, build and equip mills for converting it into
steel, do the converting, construct plants that fabricate the steel, and
make the automobiles, refrigerators and thousands of other items
made of steel; and at every step, a powerful monopoly ccntrols the
supply of lab_or and its cost. The same is true in most of our important
industries.
Remembering these things, we begin _to see why true antimonopolists worry about industry-wide bargaining.
It is evident that, when supposed competitors accept, or have
imposed upon them, substantially identical arrangements with labor,
the area within which they are brought together is greatly increased,
and the area within which they can compete is greatly reduced. Selfinterest compels employers, when they compete, to protect consumers
against demands of unions that tend to reduce output or to raise wages
without increasing output. 10 But it has. become harder and harder for
many important industries to compete, and so to protect consumers, in
9. Allen Bradley Co . . et al. v. Local Union No. 3 International Brotherhood of
Electric Workers et al., 325 U. S. 797, 65 Sup. Ct. 1533 (1945) ; United Brotherhood
of Carpenters and J oiners of America v. United States, 330 U. S. 395, 67 Sup. Ct. 775
(1947); U. S. DEPT. OF JusTICE, A NTI-TRu sT CAsEs IN THE CoNsTRucrroN INDUSTRY,
supra note 7.
10. Simons, Some Reflections of S yndicalism, 52.J. PoL. EcoN. (March, 1941).
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any matter that affects unions or their members, or that the
claim affects them.
Furthermore, as we observed during the war and in the campaigns of the unions for the first and second-round wage increases
after it, industry-wide bargaining puts the Government under great
pressure to intervene in the bargaining, with results closely akin to
compulsory arbitration and with the Government, in effect, determining wages. The next step is for the Government to fix prices and
profits. The net effect has some of the aspects of nationalizing industry; it certainly is a far cry from free collective bargaining and a
free competitive economy.
LABOR BoARD IMPAIRED

AcT's

PuRPOSE

The Labor Board, which the Wagner Act set up to enforce the
rights of unions and of employees, never showed that it was even
aware that the purpose of the Wagner Act was to increase output and
thus to promote commerce.
It seemed to regard the Act as a mandate to it to protect every
interference by unions and their members with output. 11 It even went
so far as to protect unions and their members who struck to compel
employers to violate the \Vagner Act and rulings of the Board itself. 12
In setting up bargaining units, it paid slight heed to the demands
of output; it was interested mainly in finding "appropriate for the
purposes of collective bargaining" that group of employees that would
prove most advantageous to the union in the election to follow. The
process was akin to gerrymandering.
Unmindful of the effects of what it did upon output, the Board,
in its first ten years, subjected about 3,000,000 workers to control by
unions that they did not choose as their bargaining agents, and it
destroyed many independent unions, not affiliated with the A. F. of L.
or the C. I. 0., that workers had freely chosen to represent them.
Rulings of the Board that promised particularly disastrous effects
upon output were those that subjected management people to control
by unions as their exclusive bargaining agents. This became a great
issue when the Board certified as the bargaining agents of foremen
and other supervisors unions of the very men whom the foremen supervised, as well as unions that were subject to domination and control by
unions of the rank and file. and that. in common with those unions,
11. Wyman-Gordon Company v. N. L. R. B., 153 F. Zd 480 (C. C. A. 7th 1946).
12. Matter of Thompson Products. Inc., 70 N. L. R. B. 13 (1946); Matter of Indiana Desk Co .. 56 N. L. R. B. 76 (1944); Matter of Rockwood Stone Works, 63 N. L.
R. B. 1297 (1945) ; Matter of Columbia Pictures Corporation, 64 N. L. R. B. 490
(.1945).
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held to policies and principles of unionism that were in direct conflict
with the duty of the supervisors to see that men under them produced
efficiently and did their work well. 13
These rulings of the Board, and efforts of unions to gain control
of management people that followed them, not only subverted the
purpose of the Act to increase output, but conflicted, as well, with the
ordinary rule of law against divided loyalty/ 4 and seemed contrary
to the language of the Wagner Act itself that says "any person acting
in the interest of an employer" is himself an "employer." 15 The
Board said he also is an "employee."
Although Federal law compelled employers to deal with unions
and to contract with them, no Federal law gave to employers access
to the Federal courts, and in many States collective agreements were
virtually unenforceable by employers. Strikes that violated contracts
were everyday affairs.
Co:-<GRESS CoNTINUES DouBTFUL PoLICY

Attributes of collective bargaining that existed when Congress
passed the \Vagner Act and developments afterward led Congress, in
1947, to express strong doubts as to the wisdom of relying upon collective bargaining as a means of promoting industrial peace and increasing the output of goods that move in commerce. 16 It questioned
the premise on which it had passed the Act in 1935 and declared that
the premise certainly was not valid in 1947.
However, instead of withholding help that, under the \Vagner Act,
the Government had ginn to unions and their members in organizing
and bargaining, it undertook to limit practices of unions and of the
Labor Board that were extreme in form or whose objects were inexcusable, and whose effects impaired the stated purpose of the Act, and
did not promote that purpose. Congress continued the Act in effect,
but amended it and added new laws to it.
In the Senate, the Committee on Education and Labor for twelve
years had taken . a negative attitude toward legislation designed to
correct abuses in the labor relations field, usually refusing even to
consider it. Committees of the House, on the other hand, several
13. Matter of J ones & Laughlin Steel Corp., 66 N. L. R. B. 386 (1946); Matter
of Packard );!otor Car Company, 61 N. L. R. B. 4 (1945); Matter of L. A. Young
Spring & Wire Corporation. 65 N. L. R. B. 298 (1946) .
14. 1Iichoud et a/. v. Girod et a/., 4 H ow. 503, 555 (U. S . 1846) ; United States
v. Carter. 217 U. S. 286, 30 Sup. Ct. 515 ( 1910) ; Robertson v. Chapman, 152 U. S. 673,
14 Sup. Ct. 741 (1894); Glover v. Ames, 8 F ed. 351 (C. C. :\Ie. 1881); Stephens v.
Gall. 179 Fed. 938 (D. C. Kan. 1910) ; Pratt v. Shell Petroleum Corp., 100 F. 2d 833
(C. C. A . lOth 1938). cat. dcnird. 306 t:. S. 659, 59 Sup. Ct. 775 (1939).
15. 49 STAT. 449 (1935). 29 U.S. C.§ 151 (1940).
16. House Report No. 245. 80th Cong.. 1st Sess., p. 10 (April 11, 19-l-7).
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times had studied defects in our labor laws, and there were in
that body many members who were familiar with the problems at hand.
Moreover, unlike the majority of the Senators, the members of the
House had been elected or reelected recently, many upon promises to
reform our labor laws. Consequently, the House was in a good position to know what to do, and had the votes to do it.
The House bill, H. R. 3020, which the Committee on Education
and Labor reported on April 11, 1947, while imperfect in some ways,
was a remarkably thoughtful and well-drawn proposal. The House
passed it by an overwhelming majority.
Seven members of the Senate Committee on Labor and Public
Welfare either opposed all labor legislation or were considerably less
advanced in their thinking than the six .remaining members. Senator
Ball's bills, S. 55, S. 105, S. 133 and S. 360, showed thorough understanding of collective bargaining and of its effects upon our economy,
and they dealt with its abuses in a straightforward way. However, the
Committee, as a whole, rejected many _proposals that the House bill
and Senator Ball's bills contained, with the result that the bill the
Committee was able to report, S. 1126, held little promise of removing
restraints upon comm6rce that, in the Labor Board's hands, the
Wagner Act had created, extended or intensified.
Some proposals that the Senate Committee rejected, the Senate
itself adopted by amending S. 1126 on the floor. Others, conferees of
the House and Senate adopted, sometimes in language that, apparently
for the sake of compromise or for the sake of euphemism, is unnecessarily vague.
NEw LAw CoRRECTS MANY ABUSES

As the Taft-Hartley Act passed the House and Senate over the
President's veto, it contains many clauses that, even if they do not
promote commerce, at least remove some of the restraints upon it that
up to now Congress and the Labor Board have ignored.
Important among these are the clauses that remove supervisors
from control, direct or indirect, of unions of the men they supervise. 11
Oauses on "free speech" and on discharging delinquent employees
permit employers to go somewhat farther than they dared to go in the
past in opposing interferences by unions and their members with
output. 18
Other clauses require the Labor Board to rest its rulings upon
evidence and to decide according to the weight of the evidence; forbid
it to substitute for evidence unsupported inferences and what it has
17. 61 STAT. 136, 29 u. s. c. § 152(3) (1947) .
18. 61 STAT. 136, 29 U.S. C. § 158(c) (1947).
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called its "expertness," and enlarge the power of the courts to review
the Board's rulings. 19
Act lists as unfair labor practices by unions some forms of
jurisdictional strikes and boycotts, designed chiefly to forbid unions
the union has
to interfere with the business of an employer with
no quarrel and who, ordinarily, is powerless to comply with the union's
demands, and gives to persons injured by these activities rights of
action against the union. 20
The new law limits the power of unions and the authority of the
Labor Board to force employees to engage in strikes and other union
activities against their will; 21 limits the power of unions, through the
"closed shop" and "closed union," to restrict the labor supply; 22 discourages Communist leadership of unions, which freq4ently aims
merely to disrupt; 23 requires unions, as well as employers, to bargain
in good faith, 24 and, by increasing the suability of unions, discourages
strikes by unions contrary to their agreements.25
These and other clauses are important, and, if the Board and the
courts enforce them, they will limit some of the most obvious restraints
upon output that developed under the Wagner Act.
MoNOPOLY

OuR

CHIEF PROBLEM

With some problems, the Taft:..Hartley Act does not deal at all.
With others it deals badly.
Chief among these is the one raised by industry-wide bargaining.
Concededly, it is a hard one to solve, and the difficulties seem to be
political, as well as legal and economic. Although only a small
minority of employers favor industry-wide bargaining, these few, combined with the unions, tipped. the scales in the Senate, by one-vote
margins, when that body passed the Taft-Hartley Act.
A number of employers, and particularly those who, jointly with
their competitors, solve their labor problems by acceding to the unions'
demands and passing the cost on to the public, favor this kind of bargammg. The experiences of the coal industry, of the railroads, of
the clothing industry and of shipping in normal times do not speak
well for industry-wide bargaining, even for employers who profess to
see advantages · to themselves. in it. Nor does the
of
England, which long has tolerated monopolies and industry-wide bar19.
20.
23.
21.
22.
24.

ld.
Id.
ld.
Id.
!d.
!d.

§ 160(b), (c), (e) , (f).
§ 158(b) (4), § 187.
§ 159 ( b)
§ 157, § 158(b) (c) , § 159(c) (1) (A) (ii), § 159(c) (2), § 159(c) (5).
§ 158(a) (3) , § 158(b) (2) .
§ 158(a) (5), § 158(b) (3). § 158(d).

25. I d. § 185.
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gaining, speak well for such bargaining as a means of increasing output
or as a means of preserving fhe kind of an · economy that we enjoy.
Although some employers are beguiled by the unions' argument that
bargaining this way reduces competing, few are so ingenuous as to
believe that unions insist upon it for the advantage of employers, rather
than of themselves.
In any event, the effects upon consumers when unions and employers join together to hUack the public, or when unions shut
down entire industries to enforce their demands, we have seen repeatedly. And as unions present their demands for "third-round"
wage rises, we are likely to see them again.
Unions generally favor industry-wide bargaining. Their being
able to tie up whole industries, as the United Steelworkers did the steel
industry in 1946, as the United Mine Workers did the coal industry
during both World Wars and after them, and as many other unions can
do any time they wish, gives them vast powers, not only 'over employers
but over the public as well. Dealing with employers as a group, or insisting upon a "pattern" regardless of differences between areas and
differences such as exist between steel mills and fabricators of a wide
variety of steel products, is far more convenient for the unions than
dealing with each employer individually on the basis of his circumstances and those of his employees.
Advocates of industry-wide bargaining resort to conflicting arguments to justify their stand. They say that the absence of industrywide bargaining works against labor by enabling strong employers to
depress wage rates, setting low standards for al1.26 Then they say it
works against employers by enabling unions to "pick off" employers
one by one, following "a policy of divide and conquer," and thus setting
standards that are unduly high.27
The fact that exponents of industry-wide bargaining can, and do,
advance both of these arguments at the same time shows that neither
can form the basis of generalizing. The truth is that nowadays strong
companies do not ordinarily depress wages. Their strength comes
from good management, efficient methods, wise planning, capable help,
not from low wages and poor help.
There are instances in which industry-wide bargaining has resulted
in depressing wage rates paid by employers who wish to compete in
attracting good workers by raising their standards above those resulting from industry-wide bargaining, or who were able to do so. But
even when, as in the men's clothing industry, industry-wide standards
26. See note 16 sr,pra, at 86.
27. Ibid.
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have depressed wage rates of some employees, other union restrictions
have forbidden the employers to pass their savings on to consumers in
the form of lower prices.
PRoPOSED LIMITS oN LABOR MoNoPOLIES

In considering labor legislation in 1947, Congress recognized as
one of our "greatest and most pressing problems" the kind of bargaining in which a single union, representing employees of many competing
employers, imposes upon the employers, and upon their employees as
well, substantially identical terms of employment. 28 The House, in
H. R. 3020, dealt fully with it.
The Senate Committee on Labor and Public Welfare, in its hearings, spent much time on this subject. Its most persuasive witness
was Dr. Leo Wolman, of Columbia University, who traced the development of industry-wide bargaining and described its effects. 29 He
showed how
"unions', acting sing1y or in concert, can today paralyze the economic life of the country or dictate the terms on which they refrain
from doing so."
Describing the present condition in many of our basic industries
as one of "effective, national monopoly," he said:
"In such arrangements, monopoly manifests itself not only
through occasional shut-downs of entire industries but more particularly through the economic policies which, in time, come to
dominate the organized industries. In fact, where monopoly has
become firmly established it may prove unnecessary to resort to
strikes since the goals can then be achieved peacefully by recognizing and acknowledging the monopoly's power. Once the
monopoly is in the position to make its power felt, it engages in
traditional practices of raising prices and restricting output.
What this all amounts to is that the area of competitkm tends to
he progressively limited and the influence of the checks which
competition exerts on monopoly practices tends to be progressively
lessened. In its more advanced stages, labor monopoly becomes
converted into joint union management monopoly, as an increasing
number of employers ceases opposing union demands and is ready
to make unwarranted or unwise concessions for the sake of industrial peace.
"The actual course of events in recent years confirms the
reality of these trends. Although comparatively young and only
28. Ibid.
29. Hearings on Labor R elations Program, 80th Cong., 1st Sess .. p. 15 (1947).
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recently in possession of industry-wide power, the leading national
unions are diligently pursuing monopolistic policies. Their operations daily become more centralized. Local interests gi,·e way to
national goals. Economic policies are fixed nationally regardless
of local problems and local differences. Restrictive practices,
which are part and parcel of monopoly behavior, are taking root
and are developing into a far-flung and effective means of reducing the quantity and quality of work."
Joseph F. Potofsky, President of the Amalgamated Clothing
Workers of America, C. I. 0., unwittingly, it seems, but clearly, disclosed how completely, when industry-wide bargaining reaches advanced stages, the public is at the mercy of the parties to it. 30
The testimony of \Valter vV. Cenerazzo, President of the American \Vatch vVorkers Unjon, showed how, when industry-wide bargaining preYails, working people and their wishes are overlooked, and
how they become pawns and their interests become secondary to the
ideologies, ambitions, political prospects in and out of the union, and
personal animosities of the individuals or small groups of men who
control the great international unions. 31
The House passed H. R. 3020, with its restrictions on industrywide bargaining, by an overwhelming majority. The Senate Committee failed by one vote to adopt clauses that Senator Ball proposed
in the interest of curbing industry-wide bargaining. Senator Ball
sought, during debate on S. 1126, to so amend the bill as to restrict
such bargaining. The Senate failed by a vote of 43 to 44 to adopt
the amendment.
The Senate Committee did include in S. 1126, and the Senate
adopted, clauses that, like Sections 203-6 of H. R. 3020, authorized
the Government to sue in Federal courts to enjoin strikes that imperil
the national health or safety. While designed to meet national emergencies that industry-wide strikes create, these clauses fall far short
of meeting the threats to our economy that industry-wide bargaining
holds day in and day out and that are at work as well when strikes do
not occur as when they do.
CLAUSES ON INDUSTRY-WIDE BARGAINING ANALYZED

Clauses of H. R. 3020 and S. 133, which dealt comprehensively
and intelligently with industry-wide bargaining, are worth examining.
S. 133 proposed forbidding the Labor Board to certify as a representative of employees any labor organization that represented com30. Id. ·at 1573. 1578-9.
31. !d. at 1594-6.
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peting employers unless the employers' plants were in the same
metropolitan area and not more than 100 miles from each other. It
relieved employers of the duty to bargain with any union that represented employees of competitors outside of the employers' metropolitan
area, and made it an unfair labor practice for such a union to act as
the bargaining agent of competing employers who were located in
different metropolitan areas. It forbade any labor organization to
compel one of its locals, or any other constituent unit, to include in or
to omit from any collective bargaining agreement "any particular terms
or provisions relating to wages, hours of work or other conditions of
employment," thus ending the power of great international unions to
compel their locals to conform to national patterns and policies that
often are of no interest to the man at work and that may, indeed,
conflict with his interests. It forbade competing employers to combine
together to bargain collectively unless their businesses were within the
same metropolitan area. It removed collective bargaining activities
that violated these clauses from the i111munities that apply to them now
under Sections 6 and 20 of the Clayton Act and under the NorrisLaGuardia Act.
H. R. 3020 approached the problem somewhat similarly. It, too,
forbade the Labor Board to certify a single union or constituent unit
of a union as the representative of employees of competing employers,
unless the employees of each of the employers whom the union wished
to represent were regularly less than 100 in number and unless the
employers' plants were within 50 miles of each other. 32
Section 12 of H. R. 3020 forbade what Section 3 defined as
''monopolistic strikes," that is to say, · strikes against competing employers that result from "any conspiracy, collusion, or concerted plan
of acting between employees of competing employers or between representatives of such employees," and it forbade competing employers to
enter into "any conspiracy, collusion or common arrangements" in
order "to fix or agree to terms or proposed terms of employment of
their employees, or to subject such terms or proposed terms of employment to common control or approval." In the cases of both unions and
employers, joint bargaining and joint strikes were lawful if they concerned bargaining units of less than 100 employees and if the employers' plants were within 50 miles of each other. H. R. 3020 gave
to persons injured by violations of these clauses rights of action against
unions and employers who took part in them, and made
of
trade arising out of them subject to the Anti-Trust Laws.
32. H . R·. 3020, § 9(£)(1).
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Forbidding the Labor Board to encourage . and extend industrywide bargaining by setting up bargaining units consisting of employees
of competing employers and by certifying one union as the bargaining
agent of such employees certainly seems reasonable. Forbidding unions
to require their locals to include some clauses in their contracts, or to
exclude others, obviously is called for, not only to limit industry-wide
bargaining but also to safeguard the rights of working people and of
their local unions.
Forbidding employers to combine together to fix their labor costs
clearly is as important as forbidding them to combine together to fix
their other costs, or their prices, or to limit their output or to allocate
their customers.
\Ve should enforce these prohibitions not merely by treating them
as unfair labor practices but by giving to persons injured by them
rights to enjoin them and to recover damages arising out of them; and
when joint bargaining violates the Anti-Trust Laws, the penalties of
those laws should apply. Restraints of trade that these laws forbid
are no less vicious when they arise out of labor agreements than when
they arise out of other agreements.
The House bill would have forbidden one local or other subdivision of the automobile workers' union to represent employees of
Ford, Chrysler, General Motors, Hudson, Packard and other automobile companies in Detroit, thus exercising monopoly powers in
most of the industry, and would have forbidden those companies to
bargain together and their employees to strike concertedly. It would
have had the same effect upon the the rubber companies in Akron and
upon unions that represent their employees. It would have permitted a single unit of the automobile workers' union to represent employees in all the plants of General Motors, for example, and to strike
all the plants of that company in concert. It would have permitted a
single local of such a union as the Operating Engineers, with only a
few members in the plants of each competitor, to represent its members
in all the plants within a 50-mile area and to bargain with the employers
jointly.
The theory of H. R. 3020 seemed to be that employers of more
than 100 employees ought to be able to do their own bargaining, while
those of less than 100 employees cannot, by bargaining together in a
local area, so seriously affect commerce as to require forbidding them
to bargain that way. The theory also seems to be that 100 or more
employees is enough to form a fair-sized local, able, with the help of
the parent organization that the law would permit, to handle its own
bargaining.
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Both S. 133 and H. R. 3020 permitted local unions or other subdivisions of the great international unions to retain their affiliations;
permitted the internationals to advise the locals and to provide them
with experienced bargainers, and to pay strike benefits to members of
locals when they struck. They permitted simultaneous strikes against
two or more competing employers, so long as they were not called
concertedly or collusively. They forbade the internationals to dictate
to the locals, or to force them to strike a whole industry or a large part
of it for the purpose of enforcing identical demands or of bringing
pressure upon the public, rather than upon the employers. Similarly,
these bills permitted individual employers to receive information and
advice on labor relations from their associations and to hire the same
bargainers, so long as each of them settled independently and without
conspiring with his competitors. Their approach to the problem
seemed to be sound.
WAGNER AcT STILL ENcouRAGEs STRIKEs

Another important shortcoming of the Taft-Hartley Act is its
failure to deal realistically with strikes.
The Wagner Act purports to reduce striking by providing peaceful
means of settling disputes over organizing, recognition and alleged
unfair labor practices of employers, It does this in the public interest.
Certainly, then, it is anomalous for the Government, through the Labor
Board, to encourage strikes over matters that the Board can settle
peacefully. This the Labor Board has done by treating as tenderly
unions that resort to "self-help" as those that turn to the Board, and
by granting to employees who engage in such strikes immunity from
discharge, frequently holding out to them also promise of back pay
when they strike.
Labor unions themselves almost invariably agree in their collective
bargaining contracts not to strike when the contract provides a peaceful
means, as by arbitrating, of settling disputes that arise under the contract. Just as most labor agreements forbid strikes over matters that
arbitrators can settle, and make unions that strike over such matters
liable for damages they cause, so the Taft-Hartley Act ought to forbid
strikes over matters that the Labor Board can settle, and should subject unions that engage in them to liability for damages arising out of
them.
After the Wagner Act went into effect, about 35 per cent. of all the
strikes that impaired interstate commerce arose out of matters that
the Labor Board could have handled peacefully. Having provided
peaceful means of settling disputes in this important field, it is aston-
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ishing that, far from encouraging unions to use the means, Congress
has permitted the Labor Board to encourage them to disregard the
means and to strike instead of using it.
Both S. 360, 33 one of Senator Ball's bills, and H. R. 3020 84 forbade strikes such as these, forbade the Labor Board to confer upon
persons who engage in them immunity under the Wagner Act, and
removed them from the immunities of the Clayton Act and the NorrisLaGuardia Act.
The House approved the pertinent clauses of H. R. 3020, but the
parliamentary situation in the Senate, and particularly on its Labor
Committee, led the leaders there to abandon their efforts to bring about
this obviously fair and important reform.
The new law does contain language that the Managers on the part
of the House, in their Conference Report, believed would, at least,
prompt the Labor Board "to so use its powers as to encourage employees and their organizations to use the peaceful procedures under the
Act instead of resorting to the strike weapon." 35 The idea seems to be
that the Board should stop rewarding ·unions and their members when
they strike instead of using the Board's procedures. But this language,
even if the Board and the courts give to it the effect that Congress intended, falls far short of dealing effectively with what obviously are
unnecessary and improper restraints on output. The Board already
has shown it has no intention of giving effect to the language. 35"
The new law does deal realistically with strikes for recognition
when the Labor Board has certified another union as the representative
of employees whom the striking union seeks to represent. Such strikes
are unfair labor practices 86 and give rights of action for damages to
persons injured by them. 37 The same remedies should be available
for all strikes that disregard procedures the Wagner Act provides.
STRIKERS RuN

No

RISKS

Strikes under the Wagner Act are most unequal struggles. In
practically all cases, the strikers run no substantial risk of losing their
jobs. The employer may not discharge strikers; he ordinarily must
take them back when they tire of striking, sometimes, as the Labor
Board has applied the Act, with back pay.
33.ld. §13(b)(2).
34. !d. § 12(a) (3) (C) (ii).
35. House Report No. 510, 80th Cong .. 1st Sess .. pp. 33, 38-39 (June· 3, 1947).
35a. Matter of Granite Textile Mills, Inc., 76 N. L. R. B. No. 93 (March, 1948).
36. 61 STAT. 136 (1947), 29 U.S. C.§ 158(b) (4) (C).
37. !d. § 187(a) (3).
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S. 360 contamed language tending to equalize the struggle, providing that strikers forfeited their right to reinstatement if, during the
strike, the employer offered to them employment substantially equal
to their regular jobs.38 H. R. 3020 provided that strikers who received unemployment compensation should lose their status as "employees" of the struck employer. 39
Neither of these clauses survived the Senate, and the Act continues to encourage strikes, and thus to burden commerce, by assuring
reinstatement to strikers.
If we are to continue thus to protect strikers, the least we should
do is to make the protection available only when the workers themselves, by secret ballot under Government auspices, have voted to strike.
The Taft-Hartley Act purports to discourage dynamitings, shootings, beatings, mass picketing and like conduct during strikes. It lists
as an unfair labor practice conduct by unions that "restrains" or
"coerces" employees in their right to engage in collective activities or
to refrain from engaging in them. 40
The Labor Board can order only labor organizations to cease and
desist from such activities as these, and it can proceed against the
organizations only when their officers and agents engage in the activities. Unions sometimes inspire violence without actually authorizing
people to engage in it on the union's behalf. Unions claim that, in
such circumstances, pickets and others whom they inspire to violence
are not their agents and that they are not responsible for what the
pickets do.
Somewhat more effective restraints upon lawlessness than the new
law provides seem to be in order.
H. R. 3020 made violence and threats of violence, sit-down
strikes, slow-downs and other seizing of property "unlawful" as well as
"unfair," and besides authorizing the Board to issue cease and desist
orders concerning them, enabled persons injured by them to enjoin
them and to sue for damages. 41 These clauses did not survive the
Conference Committee.
"RIGHT TO STRIKE" STILL MISUNDERSTOOD

Probably nothing better demonstrates Congress's solicitude for
the so-called "right to strike" than Section 206 of the new law, which
deals with strikes that imperil the national health and safety, as recurring industry-wide coal strikes have done. Even here, and even
38. H. R. 3020, § 2(b).
39. !d. § 2(3).
40.61 STAT. 136 (1947), 29 u.s. c. §158(b)(1).
41. H. R. 3020, §§ 12(a) (1), 12(a) (3), 12(b), 12(c) .
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after the President and the courts have agreed that the nation's interest
is in peril, the law treats the "right to strike" as paramount, providing
for only limited restraints upon the strikes.
It goes further and, maintaining a pretense of collective bargaining in these cases, provides for what amounts to compulsory arbitration in them. As we saw all through the history of the National War
Labor Board, as we saw after the war in the coal, steel and automobile
strikes, as we have seen time after time under the National Railway
Labor Act, when unions have compelled the President himself to add
new concessions to generous awards of his Emergency Boards, arrangements of this kind encourage unions to strike or to threaten strikes
to compel the Government to intervene and set the terms of settling
high, to the great cost of consumers at large.
Procedures such as the new law provides not only yield, ordinarily,
added concessions to those 'the employers have offered. They also
relieve the union leaders of responsibility for fixing the terms of
settling, and of the political consequences within the union that taking
responsibility may entail. Such procedures, therefore, often are highly
acceptable to union leaders. It would not be surprising if the new law
encouraged industry-wide strikes, instead of abating them.
In such cases as these, the Government should have power simply
to enjoin the strikes. Unions then would avoid calling such strikes.
They would bring their pressure to bear upon individual employers,
or upon part of an industry, instead of upon a whole industry, the
whole country and the Government itself, or would put their pressure
upon employers in ways that would not entirely deprive the public of
essential goods and services.
The most famous of our liberal judges have recognized the fact
that strikes are conspiracies in restraint of trade that we tolerate, that
they are a matter of privilege, not of right; and that, as between the
"right to strike" and the right of the public to be free of the hardship
and danger that result from some strikes, the public right is
paramount. ' 2
SUABILITY OF UNIONS STILL LIMITED

Until Congress passed the Taft-Hartley Act, Federal law con,pelled employers to deal with unions, but no Federal law gave either
42. See Mr. Justice Brandeis in Truax v. Corrigan, 257 U. S. 312, 363, 42 Sup.
Ct. 127 (1921); Mr. Justice Frankfurter in Carpenters & Joiners Union of America,
Local No. 213 v. Ritter's Cafe, 315 U. S. 722,
62 Sup. Ct. 807 (1942); Jewish
Hospital v. "John Doe," 252 App. Div. 581 (N. Y. 1937); Elizabeth General Hospital
and Dispensary v. Elizabeth General Hospital Employees Local A. A .. 4 Labor Cases.
par. 60.590; Western Pennsylvania Hospital v. Lichliter, 340 Pa. 382, 17 A. 2d 206
(1941); Arthur v. Oakes. 63 Fed. 310 (C. C. A. 7th 1894).
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unions or employers rights of action by reason of their dealings or,
in many States, even enabled them to get each other into court. The
Norris-LaGuardia Act made proving a case against a union very
difficult.
By Section 301 (a) of the new law, Congress, expressly, conferred rights of action upon parties to labor agreements covering employees engaged in commerce 43 and, by Section 303, conferred such
rights upon parties injured by what the new law calls "boycotts and
other unlawful combinations." 44
Section 301 (a), saying "suits for violation" of collective agreements may be brought in any United States District Court, seems to
confer a substantive right; otherwise, the waiver that it contains of
the Constitutional requirement of diversity of citizenship between parties to the suits may be void.
If it confers a substantive right, does it contemplate that the Federal courts, on the basis of generally accepted rules of the law of
contracts, will build up a body of Federal law on collective agreements,
as they built up a body of law on restraints of trade under the Sherman
Act? The anomalous character of collective agreements, with some
courts regarding them as mere evidence of custom or usage/5 others
as agreements for the benefit of third parties ' 6 and others as some
other species of judicial acts, makes this a considerable undertaking.
Subsection (b) of Section 301 of the new law provides that a
labor organization "may sue or be sued as an entity and in behalf of
the employers whom it represents." Other subsections relate to venue,
serving process and collecting judgments and make employers and
unions responsible for their agents' acts.
Congress evidently contemplated that, under these subsections,
suits sounding in tort, as well as those arising out of collective agreements, could be brought, saying these clauses, "as distinguished from
subsection (a)," "are general in their application." H
Although a!l other citizens and institutions are subject to the
injunctive process, and although business men, particularly, are subject to it under many State and Federal laws, labor unions continue
relatively immune to it. Whether Sections 301 (a) and 303 apply in
43. 61 STAT. 136 ( 1947), 29 u. s. c.§ 185 (1947) .
44. !d. § 187.
45. ]. I. Case Co. v. N. L. R. B., 321 U. S. 332, 334. 64 Sup. Ct. 576 (1944);
Yazoo & M. V. R. R. v. Webb. 64 F. 2d 902 ( C. C. A. 5th 1933) ; Hudson v. Cincinnati N . 0. & T. P. Ry., 152 Ky. 711. 154 S. W. 47 (1913); Rentschler v. Missouri
Pacific R. R.. 126 Neb. 493, 253 N. W. 694 (1934).
46. Yazoo & M. V . R. R. v. Sideboard, 161 Miss. 4. 133 So. 669 (1931); Gulla
v. Barton. 164 App. Div. 293. 149 N. Y. Supp. 952 (1914); Cincinnati, New Orleans
& Texas Pacific R. Co. v. Hill, 5 Labor Cases, par. 60.749 (Tenn. Ct. App. 1941);
Gary v. Central of Georgia Ry .. 37 Ga. App. ?44, 141 S. E . 819 (1928).
47. See note 35 supra, at 66.
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suits to enjoin boycotts and other "unlawful combinations" and violations of contracts is unclear. Even if they do, the Norris-LaGuardia
Act still makes enjoining unions a difficult process, even in these
cases.Ha
The new law does seem to permit private parties to enjoin unlawful payments by employers to unions, 48 and it confers upon agencies
of Government power to sue to enjoin unfair labor practices and strikes
that imperil the country, but in other cases, the clauses of the NorrisLaGuardia Act and of the Clayton Act that make all but impossible
enjoining unions as other people can be enjoined, even by the Government, seem to remain in effect.
These clauses need careful reviewing in the light of developments
since 1932 and of the protection that, since 1935, unions have enjoyed
under the Wagner Act.
Inadvertently, Congress may have opened the door to a whole
new field of labor litigation. The original Wagner Act said, expressly,
that the jurisdiction of the Labor Board to prevent unfair labor practices should be "exclusive." 49 In its final form, the Taft-Hartley Act
authorized courts, at the request of the Labor Board, to enjoin unfair
practices. It therefore omitted the language saying the Board's power
is "exclusive."
Although Congress rejected proposals to give the courts concurrent power with the Board to prevent unfair practices, and although
the amended Wagner Act as a whole shows that Congress never
contemplated giving courts, at the request of private parties, power
to enjoin unfair practices as such, at least one district court, over the
objection of the Board, has held that Congress did so.110 Congress
carefully distinguished between "unfair" practices and "unlawful" practices, and the power of courts to enjoin the former, as distinguished
from the latter, is very much in doubt.
NEW LAw' LIKE OLD ONE, LACKS CLARITY

The Act is criticized because much of it is unclear. To some
extent, the criticism is justified. Typical of clauses subject to it is
the one that says that findings of fact by the Labor Board "if supported
47a. Bakery Sales Drivers Local Union No. 33 v. Wagshall, 16 U. S. LAW WEEK
4273, U. S. Sup. Ct., Mar., 1948; contra: Dixie Motor Coach Corp. v. Amalgamated
Association, etc., 21 L. R. R. M. 2193 (D. C., W . D., Ark., Dec., 1947) .
48. 61 STAT. 136 (1947). 29 U.S. C.§ 186(e) (1947) .
49. 49 STAT. 136 (1935). 29 U. S. C.§ 160(a) (1940) .
50. Textile Workers Union of America v. Amazon Cotton Mill Co., 21 L. R. R.
M. 2166 (D. C., M. D., N. C., Dec., 1947) . But see: Gerry of California v. International Ladies' Garment Workers' Union. 21 L. R. R. M. 2209 (Calif. Sup. Ct., Jan.,
1948); Bakery Sales Drivers Local Union No. 33 v. Wagshall, supra note 47a..
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by substantial evidence on the record considered as a whole shall be
conclusive," 51 language we find in no other law.
The original Vv"agner Act was subject to the same criticism.
Almost invariably, the Supreme Court has divided, often 5 to 4, on
the meaning and effect of clauses of that law.
To the extent that this criticism is valid, those who wished no
new labor law, or who opposed particulaT clauses, are largely responsible for the new law's lack of clarity. H. R. 3020, S. 133, S. 360 and
other bills before 'the labor committees were clear. It apparently was
to meet objections to the substance of many clauses that Congress in
some cases impaired their form. This is a not unusual result of
compromise.
MANAGEMENT PEoPLE STILL SuBJECT To AcT

The Act has other shortcomings. While it removes supervisors
from the jurisdiction of the Labor Board and from the exclusive bargaining powers of unions, it leaves the Board free to subject to control
by unions many other management people who act on behalf of employers in their dealings with employees and with unions that represent
them.
Time-study people or efficiency engineers fix the pace at which
men should work and determine the number of employees the work
calls for. Labor relations people handle disputes not settled in the
shops. Employment and personnel people hire workers, assign them
to their work, keep records concerning their seniority, workmanship
and conduct. On piece-work, inspectors and checkers determine the
employees' earnings. All these and many others act in the interest
of employers, and when they are amalgamated in the union movement
with those toward whom they act for their employers, a fundamental
rule of the law of agency is violated, collective bargaining becomes
one-sided, and the employer's ability to produce goods efficiently and at
low cost suffers. The Act, itself, should remove these people from
the definition of "employees."
CLAUSES ON CoMMUNISTs INADEQUATE

How Communists, by dominating labor unions, can embarrass
governments and even overthrow them we saw recently in France,
in Italy and in the Balkans. In our own C. I. 0., the Communists'
influence in many important unions is extensive.
51. 61 STAT. 136 (1947), 26 U. S.C.§ 160(e) (f); Iserman, The Labor Manage''""' Act: New Law as lo EvldttJCe and Scope of Review, 33 A. B. A.]. 760 (1947).
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Oauses of the new law require union officers, who exercise over
employees control that the Wagner Act confers upon unions, to swear
they are not Communists before the unions can enjoy benefits of the
Act. 52 These clauses are, at least, awakening unions themselves to
the threat of Communist domination, and · are exposing the Communists.
But it is not through top leaders of unions alone that Communists exercise their control. Communists among business agents
and international representatives, and among stewards and committeemen in the shops, the new law does not reach at all. The Labor Board
already has found a way for unions to circumvent the law. It acts
at the request of an international union that has complied with the law,
notwithstanding that the local union is dominated by Communists and
has not complied.
Students of Communist influence in the labor movement, including many union people, feel that Congress should not merely expose
top Communist leaders, but that it should forbid any Communists to
exercise the powers that our Government entrusts to unions' agents.
"WELFARE FuNDs" IMPAIR FREEDOM

In permitting arrangements for so-called "health and welfare
funds," such as the United Mine Workers extracted from the Government after forcing it to seize the mines, Congress sacrificed to an
extent one of the fundamental policies of the Wagner Act and of the
Taft-Hartley Act. These laws purported to guarantee to workers full
freedom to choose their bargaining agents. But when the union and
the employer, by arrangements between themselves, can take money
the employee earns and spend it for benefits be may not desire and that
he can enjoy only while he remains under the arrangements, he obviously loses not only some of his freedom to choose another union as
his bargaining agent, but also some of his freedom to choose another
employer. He certainly loses his freedom to say how he will spend that
part of his earnings that the employer and the union withhold.
The Labor Board itself, when this was a means of liquidating an
independent union, has held giving unions a voice in such arrangements as these to be "unfair." 9 The President, at one time, apparently concurred in this view. The Supreme Court has indicated
52. 61 STAT. 136 (1947), 26 U. S.C.§ 159(b) (1947).
53. Matter of Service Wood Heel Company, Inc., 31 N. L. R. B. 1179 (1941);
Matter of the Cleveland Worsted Mills Co., 43 N. L. R. B. 545 (1942); N. L. R. B. v.
J. Greenbaum Tanning Co., 110 F. 2d 984 (C. C. A. 7th 1940); Matter of New York
Merchandise Company. Inc., 41 N. L. R. B. 1078 (1942); Matter of the Bethlehem
Shipbuilding Corp., Ltd., 11 N. L. R. B. 105 (1939).
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that such arrangements do not fall within the scope of compulsory collective bargaining.114
While much can be said for arrangements under which employees
may, voluntarily, take part in insurance, pension and other welfare
plans, private arrangements that compel them to do so, subjecting them
still more to control by unions and employers, seem hard to justify.
JoiNT CoMMITTEE To DiscovER DEFECTS

The new law sets up a Joint Committee to study labormanagement relations. 66 One of its duties is to recommend legislation
on matters with which the new law does not deal. Industry-wide bargaining is high on its agenda.
Another duty is to discover defects in the new law. As well as
subjects we have discussed, it might well study the clause that requires
60 days' notice of terminating or ending a collective agreement. The
clause that calls for elections to authorize agreements on compulsory
unionism might better call for elections to approve such agreements.
Under the present clause, issues are confused at the time of the elections.
When an organization has, by law, the power over individuals
that the Wagner Act gives to unions over employees, we ought to l;>e
sure that the individuals have an effective voice in determining the
organization's policies and activities. H . R. 3020 contained a "bill of
rights" 68 designed to assure a measure of democracy in union elections
and other union affairs. Union leaders, and political leaders who look
to unions to deliver the "labor vote," bitterly opposed the clause. The
Conference Committee felt compelled to delete it. This, too, seems
hard to justify.
Language giving distinguishable groups of employees the right to
vote separately in selecting bargaining agents appeared in H. R.
3020,111 but is not in the new law. It ought to be.
Under the new law, as under the old one, only employers may
appeal from rulings of the Labor Board in proceedings for certifying
unions as exclusive bargaining agents, and employers may do so only
by refusing to bargain with the union that the Board certifies, going
through cumbersome proceedings under Section 10 of the Act, and
thus risking the odium of being held "unfair." Unions and employees
whose rights the Board impairs in such cases have no recourse at all.
This seems unfair. Section 10 (f) of H. R. 3020 met this criticism in a way that was fair to unions, employers and employees alike.
The final Act omits these clauses. Congress ought to restore them.
54. ]. I. Case Co. v. N. L. R. B., 321 U. S. 332, 339, 64 Sup. Ct. 576 (1944) .
55. 61 STAT. 136 (1947), 29 U. S. C.§ 191 (1947) .
56. H. R. 3020, §8(c).
57. I d. § 9(£) (2).
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These and other problems of labor legislation the Joint Committee doubtless will study.
Those who wish to strengthen and preserve the kind of economy
in which we progress by competing with each other to turn out more
and more goods at lower and lower prices, should give the Committee
all the help they can.
We can be sure that those who, wittingly or not, look to a planned
and regimented economy, nationalizing business, and like expedients,
will be on hand, arguing that we make more stuff, live better and are
strongest among nations, not because of our system, but in spite of it.

