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Foreword
Crime and Consequences is one of the most valuable analyses of crime, and the
government's response, available to the ordinary citizen. Author Robert J. Bidinotto
explores: the rapid increase in crime over the last three decades, theories used to
explain the increase, the criminal justice system, and recommended approaches to
crime.
We all know that crime is increasing. Over the decade between 1978 and 1987,
reported crime rose by 21 percent. The crime rate has increased as well to the point
where, in 1986, one household in four experienced some kind of crime.
As grim as these statistics are, the true state of affairs is much worse. The Federal
Bureau of Investigation (FBI) reports 13.2 million serious crimes, from murder to
car theft, in 1986; however, FBI statistics report only eight so-called "index crimes."
Compiling data from various sources, the American Bar Association (ABA) estimates 34 million serious crimes in 1986 - 2.5 times the FBI figure. Bidinotto says
that if the ABA figures are correct, we must multiply the FBI estimate by 2.5 to
come up with the victimization rate since so many crimes are unreported.
The story of criminal punishment adds insult to injury. Only 1. 7 percent of serious
crimes are punished by imprisonment. In other words, per 1,000 major felonies, 17
perpetrators go to jail. If that is not bad enough, when they are sentenced, hardened
criminals, including murderers, receive automatic deductions in sentences for good
behavior and gain access to work-release programs and furloughs. Considering the
odds against arrest, going to jail, and serving a full sentence, it is fair to say that
crime does pay, or at least does not cost the criminal much, which helps to explain
why crime is on the rise.
Bidinotto shows that we have more crime today simply because government's
response to it has changed so drastically, led by what he appropriately calls the
Excuse-Making Industry. These "experts" have managed to blame crime on everything except the criminal. Thus, crime is "caused" by broken families, discrimination, poverty, and, according to some commentators on the recent New York City
Central Park rape and mauling of a young lady, disrespect for the law exhibited by
Colonel Oliver North's Contra-Iran scandal.
There is absolutely no evidence to back up the Excuse-Making Industry's claims.
Black neighborhoods were far safer decades ago when there was far more discrimination, no civil rights legislation, and much more poverty. People were so safe that
on hot, humid summer nights residents felt secure sleeping on roof tops, outside
fire escapes, and on lawn furniture in places like Washington, D.C., New York, and
Philadelphia. Even Third World countries, rife with poverty and despair, have crime
rates which are minor fractions of ours.
The increase in crime results from stacking the cards in favor of the criminal and
against law-abiding citizens by our government. In 1966, the Miranda v. Arizona

decision held that voluntary, uncoerced confessions were no longer admissible unless
the suspect was warned: of his right to remain silent, that any statement may be
used against him, and that he had an immediate right to an attorney even if he could
not afford one. The suspect had to expressly waive those rights before any questions
could be asked.
Hundreds of murder cases have been thrown out on flimsy grounds such as suspects voluntarily confessing without having been warned of their right to have an
attorney present. A California man was given Miranda warnings and still confessed
to the beating death of a college coed, but the court threw out his conviction because,
when he was arrested, he was not allowed to consult his mother. A Pennsylvania
man, who admitted clubbing to death his mother, sister, and grandmother, was freed
because the arresting officer told him that his statements could be used "for or
against" him. The court held that the word "for" made his confession inadmissible.
In 1961 the Supreme Court, in Mapp v. Ohio, held that evidence illegally seized
could not be used in court. According to the Bureau of Justice Statistics and the
National Institute of Justice, as many as 55,000 serious criminal cases are dropped
annually because of technical violations of the exclusionary rule. Half of those set
loose are rearrested in two years on some other charge.
Bidinotto adds that Miranda and Mapp technicalities explain only part of the
reason why so many criminals roam our streets. There is low bail and pre-trial release
on recognizance where criminals - even those accused of rape and murder - continue to prey on citizens. Before even coming to court, plea bargaining is the standard
fare where the severity of charges is reduced and the criminal confesses to the lesser
charge in 80 to 90 percent of all convictions. Intentional murder is reduced to involuntary manslaughter, rape is reduced to assault, and armed robbery is reduced
to unarmed robbery. Then there are competency hearings and insanity pleas where
sociologists, psychologists, and psychiatrists introduce "evidence" of "diminished
capacity" leading to reduced sentences for murder. Finally, there are probation and
parole which allow the criminal an early opportunity to resume his life of crime.
According to a Rand Corporation study, half of those sentenced to probation in
California were convicted of another crime within three years. The Bureau of Justice
Statistics estimates that 42 percent of inmates arriving in state prisons were on probation or parole at the time of their arrival.
Bidinotto gives us a wealth of information on many other facets of our crime
problem. He argues we must recognize that there are evil people, and we are never
going to be able to eliminate evil. Recognition of that fact suggests that rehabilitation
is inherently a long shot. We must reform the criminal justice system so that its
primary concern is the protection of the law-abiding members of society instead of
the criminal. But this is just common sense which existed before the criminal justice
system was captured by the "experts." Crime and Consequences is a powerful analysis and gives Americans firsthand information on the failure of our government
in serving its primary function - protecting us.
WALTER E. WILLIAMS, Ph.D.
John M. Olin Distinguished Professor of Economics
George Mason University
Fairfax, Virginia
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Part 1: Criminal
Responsibility
uring the past Presidential campaign, the
issue of crime loomed large- due, in
part, to this writer's Reader's Digest article on the now-infamous Willie Horton case.I
That story offers a fitting introduction to the subject of America's seemingly intractable crime
problem, and what's wrong with our criminal justice and correctional systems.
Horton was a habitual criminal, sentenced in
Massachusetts to "life with no possibility of parole" for the savage, unprovoked knife slaying of
a teen-age boy. However, like many other alleged
"lifers" in that state, after only 10 years in prison
he was transferred to an unwalled, minimum-security facility. There, he became eligible for daily
work release, as well as unescorted weekend furloughs, from prison.
Following the example of 10 other "life-without-parole" killers over the years, Horton decided not to return from one of his furloughs. Instead, months later, he invaded the home of a
young Maryland couple, where for nearly 12
hours he viciously tortured the man and raped
the woman.
Not even a "life without parole" sentence for a
gruesome murder had been enough to keep a
killer off the streets- a fact which incensed
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enough Americans to become a major election issue. It also reopened the public debate about the
criminal justice system in America. For as the
campaign rhetoric grew heated, many citizens began to discover that the Horton episode was not
an isolated exception. Instead, they learned that,
in today's criminal justice system, justice is the
exception.
Now that public awareness of, and concern
about, such matters is intense, it seems an opportune time to reconsider the way in which we approach the problem of crime.
Permit me to begin on a personal note. My
work on the Horton story put me in touch with
police, parole and probation workers; with politicians, prosecutors, and prison reformers; with
judges and jurists, therapists and theorists, corrections officials and-most important-crime
victims. The faces of victims have haunted me for
over a year. So at the outset, let me declare my
bias without apology: it is for them. Today, they
are too often the forgotten people in our legal
system; and their cries for justice must be heard
and answered.
For months, the more I learned, the more I realized that what happened in the Horton episode
was symptomatic of a whole approach to crime
which has gained sway during the past three
decades. In this article, and those in the next two
issues of The Freeman, that approach will be explored in its many facets:
• the reasons for the surge in criminality during the past three decades;
• the various theories which purport to "explain" crime;
• the nature of criminals;

•the criminal justice system which confronts
them;
•the correctional system which tries to reform
them; and
•the ways in which our approach to crime
might be changed.

The Federal Bureau of Investigation (FBI) announced that, in 1986, 13.2 million serious crimes,
from murder to auto theft, were reported to local
authorities.s However, the FBI's statistics cover
only eight specific "index crimes." Moreover, its
numbers reflect only those incidents reported to
police. In fact, the FBI's annual Uniform Crime
Reports grossly understates the total number of
crimes which actually occur.
In an effort to get more reliable numbers, the
American Bar Association (ABA) recently compiled information from various sources, including
crime-victim surveys. The ABA estimated that,
in reality, about 34 million serious crimes had
been perpetrated nationally during 1986---some
2.5 times what the official numbers indicate.9
This means that other official data-such as
computations of arrest and imprisonment
rates-do not begin to convey how serious the
crime problem is. For example, FBI statistics
show that only one of every five serious crimes
reported to police are "cleared" by an arrest.IO
But if the ABA is correct, we must multiply by
2.5 to account for unreported serious crimes. This
reveals that there is actually only one arrest for
every 12.5 serious crimes committed. Put another
way: only eight serious crimes in 100 result in so
much as an arrest.
What are the chances that even this small percentage of arrested criminals will ever see the inside of prison? Consider now what happens within the criminal justice system.

The Crime Explosion
Across the nation, our system of dealing with
crime has utterly broken down.
To put things in perspective, we must first
grapple with some numbers. Crime itself continues to increase, with no end in sight. The number
of crimes reported in 1987 was 12 percent higher
than in 1983 and 21 percent higher than in 1978.2
Not only is the number of crimes increasing; so
is the crime rate-the number of reported crimes
per 100,000 people. From 1964 to 1980, the property crime rate increased nearly 2.5 times, while
the rate of violent crime tripled. 3
Though these rates declined somewhat during
the first half of this decade, they have been rising
steadily since.4
Such statistics tend to depersonalize the issue.
It's quite another matter when you are personally
assaulted or robbed; when your wife or daughter
is raped; when your neighbor's home is burglarized; when an employee embezzles funds from
your business. Such things happen to us more frequently than we realize. In 1986 alone, about one
household in four was touched by some kind of
crime-meaning that at least someone in each of
those homes fell prey to a criminaLS
Another gauge of the crime explosion is the
rapid growth of prison populations. In 1960, there
were some 200,000 inmates in Federal and state
prisons; by 1987, there were 581,609.6 This might
seem proof of a growing "get-tough" attitude toward crime. Yet the percentage of serious crimes
committed which resulted in imprisonment actually fell sharply throughout the 1960s and 1970s.
In 1986, the ratio of prison commitments to total
crimes was 32 percent lower than in 1960.7 This
means that a third fewer of total crimes were being punished with imprisonment. It also means
that, despite rapidly increasing prison populations, the crime rate is growing even faster than
we've built cells to hold all the new criminals.
And in fact, even these statistics paint too rosy
a picture.

"Criminal Justice": An Overview
Of the eight felons per 100 serious crimes who
are arrested, one or two are teenagers who are
routed to the juvenile justice system (which is far
more lenient than the adult system). This leaves
only six or seven adults apprehended for every
100 serious crimes committed. Of these, many
are released for lack of sufficient evidence or on
technicalities; a few are acquitted after standing
trial. Of the tiny number remaining who plead
guilty or are convicted, most receive dramatically
reduced sentences, or are allowed simply to
"walk" on probation, thanks to "plea-bargain"
arrangements.
The results? According to the federal government, for every 100 serious crimes reported in
1986, only 4.3 criminals went to prison)! But ad-
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Ioughs). The public's image of the hardened
criminal leaving prison handcuffed to an armed
guard is many years out of date. In many current
release programs, even dangerous killers (such as
Willie Horton) are simply turned loose without
any prison escort-presumably in the "custody"
of a family member or friend.
In summary: even among that small percentage of hardened, repeat offenders who are apprehended, convicted, and imprisoned, few will
spend very long under lock and key. And within a
short time after release on parole, most resume
their criminal careers. Proof of this lies in many
studies showing that paroled inmates have high
rates of "recidivism" (or relapse into crime). Depending on how recidivism is measured, fully a
third to half of all paroled inmates are returned
to prison within a year or two-and this despite
the very low chance of being arrested for any of
their subsequent crimes.
As every criminal knows, the "criminal justice
system" is a sham. As we shall later see, the consequences are undermining the motivation and
integrity of those who man the institutions of the
law. Worst of all, millions of victims, who hope
for justice, find that some of the worst crimes
against them are perpetrated after they go to
court.
Irrationality of this magnitude doesn't "just
happen." Nor would it long be tolerated, without
a complicated framework of abstract rationalizations to soothe, confuse, and dismiss critics. Like
most compromised institutions, today's criminal
justice system is the handiwork of what I call the
"Excuse-Making Industry."

justing once again to account for unreported
crimes, we find that in 1986, only 1.7 percent of
the most serious crimes were punished by imprisonment. In other words, only 17 perpetrators
were put behind bars for every 1,000 major
felonies.
In calculating his chances of being punished,
then, any would-be criminal would logically conclude that the odds are definitely on his
side-that today in America, crime does pay.
Hence the phenomenon of the career criminal.
Most crimes are committed by repeat offenders,
often arrested but rarely imprisoned. For example, in 1986, Massachusetts state prison inmates
each had an average of 12.6 prior court appearances. Since, as we have seen, the typical criminal
gets away with 12.5 felonies for his every arrest,
simple multiplication (12.6 X 12.5) suggests that,
on average, many of the Massachusetts inmates
had committed well over 100 crimes. Few of
these inmates were teenagers: their average age
was 31. Yet despite their status as career criminals, 47 percent of them had never before been
incarcerated as adults.I2
The career criminal knows, too, that even in
the unlikely event he's ever sent to prison, all is
not lost. If he's been convicted of multiple
felonies, he stands a good chance of getting "concurrent sentences," to be served simultaneously
instead of consecutively. This greatly reduces the
time he'll spend behind bars. And he also knows
that prison sentences almost never mean what
they say.
In most jurisdictions, parole eligibility comes
after serving only a fraction of the nominal term
handed down by a judge. In addition, from the
time he enters prison, the inmate is offered a de
facto bribe of automatic deductions from his
sentence for each day of good behavior (called
"good time"), as well as additional deductions for
blood donations or participation in various rehabilitation programs. These may count either
against his prison term itself, or his post-release
parole supervision time.
Furthermore, virtually every state offers the inmate a wide array of outside release programs.
After serving only part of his sentence, the inmate can become eligible to leave prison walls
and work at a job (work release), or attend classes (education release), or simply visit his family
and friends for several days at a time (home fur-

The Excuse-Making Industry
This industry consists primarily of intellectuals
in the social-science establishment: the philosophers, psychological theorists, political scientists,
legal scholars, sociologists, criminologists,
economists, and historians whose theories have
shaped our modern legal system. It also consists
of an activist wing of fellow-travelers: social
workers, counselors, therapists, legal-aid and civil-liberties lawyers, "inmate rights" advocates,
"progressive" politicians and activists, and so on.
It was this industry which, in the 1960s and
1970s, initiated a quiet revolution in the criminal
justice system. Its proponents managed to rout
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the last of those who believed that the system's
purpose was to apprehend and punish criminals.
Instead, the Excuse-Making Industry was able finally to institutionalize its long-cherished dream:
not the punishment, but the rehabilitation of
criminals.
Prisons were renamed "correctional facilities,"
and state bureaus of prisons became "departments of correction." Many aspects of the legal
and prison systems, outlined above, were implemented about this time. These reforms dovetailed with other products of the industry: massive government spending programs to eradicate
what it called "the causes of crime." Welfare programs mushroomed; academic standards declined
so as not to "discriminate" against the "disadvantaged"; "elitist" moral standards were scorned by
various "liberation" movements.
Summing up the unintended consequences of
these efforts, Charles Murray has written: "The
changes in welfare and changes in the risks attached to crime and changes in the educational
environment reinforced each other. Together,
they radically altered the [social] incentive structure." This became especially evident in the area
of crime: crime rates began to take off while
penalties for crime lessened. Soon, "a thoughtful
person watching the world around him. . . was
accurately perceiving a considerably reduced
risk of getting caught. ... It was not just that
we had more people to put in jails than we had
jails to hold them. . . ; we also deliberately
stopped putting people in jail as often. From
1961 through 1969, the number of prisoners in
federal and state facilities-the absolute number,
not just a proportion of arrestees-dropped every year, despite a doubling of crime during the
same period."13
Clearly, it wasn 't the intention of the social-science establishment that crime rates soar. The Excuse-Making Industry is no diabolical, centrally
directed conspiracy, harboring some warped, unfathomable desire to foster criminality. Rather,
it's a sprawling intellectual consensus, consisting
of many diverse, competing, and often conflicting
elements- but united in a single premise: that the
criminal isn't responsible for his behavior.
There are many variations on the theme that
binds the Excuse-Making Industry.
There are sociologists, who hold that environmental, racial, social, and economic factors have

"driven" the criminal to his anti-social behavior-a view echoed by economists, usually of a
Marxist inclination, who argue that criminals are
formed by their membership in an "exploited"
economic class.
There are Freudian psychologists, who contend that criminals are helpless pawns of emotional drives rooted in childhood; and behavioral
psychologists, who believe criminals are clay,
shaped by "negative reinforcers" in their families
and neighborhoods.
There are biologists, who cite the alleged correlation between criminal behavior and possession of a so-called "mesomorphic body type";
other biologists and geneticists, who think criminality is caused by genetic, physiological, or biochemical deficiencies; still others, who believe
there may be a racial or ethnic "propensity" to
criminality.
There are eclectics, who think a combination
of such "causes" can "explain" crime.
But whatever the variation, the theme is a constant. The criminal is not responsible for his actions, because man is not a causal agent in any
primary sense. Forces and circumstances outside
his control "cause" him to behave as he does. He
should be forgiven, or treated therapeutically, or
placed in a better environment, or counseled to
"cope" with his uncontrollable inner demons.
But he must not be held accountable for his actions-and, under no circumstances, punished for
what he "couldn't help."
For all its internal bickering, the Excuse-Making Industry's common theme may be summed
up in a single cry: "He couldn't help it, because. .. "
Arguments arise only in answer to the question:
" . .. because why?"
Consider some of the commonly advanced
"explanations" for criminal behavior.

The Sociological Excuse
In the musical West Side Story , one juvenile
delinquent incisively satirizes the sociological
theory of crime, telling the local cop, Officer
Krupke: "We're depraved on accounta we're deprived."
Former U.S. Attorney General Ramsey Clark
offered a more formal summary of the view that
crime is "caused" by external social and economic factors:
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status affect the propensity toward criminality.
How, then, do we explain the disproportionate
numbers of poor and black inmates in prisons?
For one thing, those who are better-off financially can afford better lawyers, and manage to
"beat their raps" more consistently than those
forced to rely upon court-appointed attorneys or
legal-aid lawyers.
We might also consider a heretical thought: not
that "poverty causes crime," but that criminality
causes poverty.
While most poor people behave responsibly
and work hard to better themselves, some do not.
The majority's responsible behavior has a much
greater likelihood of leading many of them out of
poverty; but the minority's irresponsibility is an
almost sure path both to continued poverty, and
to criminality. Irresponsible youths tend to be
self-indulgent and short-range in their thinking.
They disrupt their classes, drop out of school, develop criminal associations, drink, gamble, get involved with drugs, malinger on the job, or simply
refuse to work at all. These are hardly habits that
lead to upward mobility or which keep one out of
trouble. Also, the ranks of the poor are infused
daily with new members: people who were once
better-off, but whose irresponsible attitudes and
actions have caused them to lose their jobs or
families , to become addicted to drugs, or to
associate with people of bad character.
If good people have a much greater likelihood
of ascending from poverty, and if bad people
have a much greater likelihood of sinking into or
remaining in poverty, is it any wonder that the
ranks of the poor contain a disproportionate
number of criminals? Character, it has been said,
is destiny. It should come as no surprise that prisons are filled disproportionately with people who
are both criminal and poor. But it was their criminality which caused their poverty, not the other
way around.
There is empirical evidence to support this hypothesis. In a classic study of male criminality,
Sheldon and Eleanor Glueck conducted in-depth
surveys of 500 young delinquents, matching them
with 500 non-delinquent boys of similar ages, ethnic backgrounds, I.Q.'s, and housing in comparable slum neighborhoods. Even so, the delinquent
boys' homes were more crowded and less tidy,
and had lower average family earnings, fewer
breadwinners, lower educational levels for par-

If we are to deal meaningfully with crime,
what must be seen is the dehumanizing effect
on the individual of slums, racism, ignorance
and violence, of corruption and impotence to
fulfill rights, of poverty and unemployment
and idleness, of generations of malnutrition, of
congenital brain damage and prenatal neglect,
of sickness and disease , of pollution, of decrepit, dirty, ugly, unsafe, overcrowded housing, of alcoholism and narcotics addiction, of
avarice, anxiety, fear, hatred, hopelessness and
injustice. These are the fountainheads of
crime. They can be controlled. As imprecise,
distorted and prejudiced as our learning is,
these sources of crime and their controllability
clearly emerge to any who would see.l4

This is probably the most widely held view of
criminal causation-and probably the easiest to
refute. Whatever might be said of the prevalence
of unsavory social conditions today, surely they
were even more prevalent in decades and centuries past, and are more prevalent today in
Third World nations. Yet despite the fact that
conditions and circumstances have been constantly improving for the vast majority of people,
crime today is increasing; and it is increasing
faster in America and other developed countries
than in most poorer parts of the world.15
The sociological excuse (of which Marxist
"class warfare" theory is a subset) flies in the face
of common sense and empirical evidence. Even
within the same poor, inner-city families, some
youngsters become criminals, while the majority
do not. Sociology (including Marxism), based on
the collectivist premise that men are interchangeable members of undifferentiated groups, cannot
account for such obvious diversity in individual
behavior under identical circumstances.
Or consider the following example: "During
the 1960s, one neighborhood in San Francisco
had the lowest income, the highest unemployment rate, the highest proportion of families with
incomes under $4,000 per year, the least educational attainment, the highest tuberculosis rate,
and the highest proportion of substandard housing of any area of the city. That neighborhood
was called Chinatown. Yet in 1965, there were
only five persons of Chinese ancestry committed
to prison in the entire state of California. "16
Clearly, factors other than economics and ethnic
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ents and grandparents, greater histories of family
discord, higher incidences of public welfare support. .. and crime.17
These facts may be characterized as symptoms
of irresponsibility. Since the boys' impoverished
environments were virtually identical, the chief
differentiating factor between the two groups
seemed to be exposure to differing sets of attitudes, values, morals. Even though all the boys
came from the slums, the "bad boys" more frequently came from homes in which irresponsibility and criminality were prevalent; and those factors were correlated with even lower income and
living standards. This bears out the "crime causes
poverty" hypothesis.
Moreover, these influences by no means had a
uniform impact on the boys: plenty of the "good
boys" were exposed to bad moral influences, too;
and many of the "bad boys" came from better
moral environments. This is a telling argument
against the collectivist premises of the sociologists. "Influences" are not the same as "causes":
one's response to his environment (these facts
seem to say) is individual.
As for the reasons why members of racial minorities constitute a disproportionate share of the
inmate population, the facts lead to interpretations other than "racism."
As mentioned earlier, Charles Murray has presented overwhelming evidence that welfare-state
programs increase incentives for irresponsible behavior among their presumed beneficiaries.ts
Historically, such programs have been directed
toward the poor, particularly blacks and other minorities. Murray shows that during the 1960s and
1970s, when government programs for these social groups expanded enormously, a host of symptoms of irresponsible behavior among these same
groups followed-including a virtual explosion of
criminality.l9
Based upon such evidence, we can safely conclude that the disproportionate incarceration rate
of minorities is caused, not by their having some
"racial predisposition" to criminality, nor by a
"racist" legal system singling them out for arrest
and imprisonment. It stems, rather, from the pernicious, unintended consequences of welfarestatism, which has increased incentives for irresponsibility among targeted minorities-most
notably, urban blacks.
The sociological "deprivation" theory of crime

also cannot explain the fact that "white-collar"
crimes are increasing as fast as street crimes.
From 1978 to 1987, forgery and counterfeiting
went up 23.5 percent, fraud soared 41.8 percent,
and embezzlement skyrocketed 56.3 percent.20
Such crimes are not typically perpetrated by
those languishing in the social environment
lamented by Mr. Clark. The bookstores are currently loaded with similarly sordid tales of "high
society" crimes, crimes by doctors and Wall
Street con artists, crimes by high-living drug
lords. One wonders how sociologists would have
accounted for the crimes and perversions in the
courts of Nero and Caligula: clearly, these folks
weren't "depraved on accounta they ' re deprived."
As Robert M. Byrn put it: "Not all criminal offenders come from a deprived background, and
only a small portion of our disadvantaged citizens
become criminals. Organized crime was not reformed when it moved into legitimate business.
White-collar offenders frequently hold good jobs
and live in respectable neighborhoods. Could it
be, after all, that the problem is moral as well as
social?"21
The point is simple. In various places at various times, there may arise a statistical correlation
between crime and any number of socio-economic factors. But criminality cannot be causally attributed to external social and economic factors
alone. To excuse criminals because of poor social
environments leaves unexplained the crimes of
those from good social environments. And the
sociological excuse is an insult to millions of others from the poor backgrounds, who have not
turned to crime.

The Psychological Excuse
Where the sociological excuse for criminality
blames forces outside the criminal, the psychological excuse blames forces inside the criminal.
Both, however, share the view that whatever
these forces are, the individual has no power to
resist or control them.
Whether we treat criminals punitively or therapeutically depends upon the issue of "criminal responsibility"-whether the individual has control
of his actions. This issue is at the core of the debate over punishment vs. rehabilitation. For if the
individual is not responsible, then we should not
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the intellectual leaders of the United States," and
described it as "the idea that man cannot and
should not be expected to be provident, self-reliant, or venturesome, and that he must and
should be supported, protected, socially maintained."24
This ethic remains a cornerstone of the Excuse-Making Industry's efforts to rehabilitate
criminals (and, incidentally, to replace American
capitalism with a paternalistic socialism). Yet how
effective has the theory of psychological causation been in actually rehabilitating psychiatric patients?
In 1959 , psychologist Han s J. Eysenck
analyzed 19 reports covering 7,000 psychiatric patients from 1927 to 1951. He found that the rate
of improvement or cure was only 64 percent. The
spontaneous recovery rate for patients receiving
no psychotherapy was 66 percent. In another
study, Canadian psychiatrist Raymond Prince
spent 17 months with Nigerian witch doctors-and concluded that their rates of therapeutic success rivaled those of North American clinics and hospitals.25
More pertinent is the effectiveness of psychotherapy in rehabilitating criminals. In the
most ambitious effort ever made to evaluate
criminal rehabilitation efforts, Robert Martinson,
Douglas Lipton, and Judith Wilks surveyed 31
different programs between 1945 and 1967.
These employed individual or group psychotherapy (Freudian psychoanalysis as well as other
techniques) to reduce criminal recidivism
rates-the percentage of inmates who, once released, return to crime.
Their conclusion: "With few and isolated exceptions, the rehabilitative efforts that have been
reported so far have had no appreciable effect on
recidivism." For group therapies in particular,
there were "few reliable and valid findings concerning their effectiveness." Individual psychotherapy only seemed to improve certain criminals who had been judged " amenable " to
treatment; but in other cases, criminality actually
increased after treatment. These findings have
been confirmed in a number of other studies.26
Theories are only as good as their demonstrable relationship to the facts of reality. Most psychological theories are based upon sweeping inferences drawn from dubious causal assumptions.
The main problem is that these can't be demon-

engage in what famous psychiatrist Karl Menninger denounced as "the crime of punishment."
Such psychological determinists believe "the idea
of punishment must be completely eliminated. "22
Freudian Psychoanalysis. Most of us would
agree that some people are so mentally impaired
they shouldn't be held accountable for acts normally regarded as criminal. But the notion, promoted by many psychological theories, that virtually all people are driven to act by inner forces
beyond their control, undermines the very
premise of criminal responsibility.
This notion is the legacy of the father of psychoanalysis, Sigmund Freud. Freud authored the
view that the individual "can't help himself' because he is driven by dark inner forces beyond his
control, that frustration of these basic inner
"drives" is the source of mental illness.
"I feel," he wrote, "that the irrational forces in
man's nature are so strong, that the rational
forces have little chance of success against them."
To Freud, human nature was, at root, virtually
criminal. "Every individual is virtually an enemy
of civilization. . . . Men are not gentle creatures
who want to be loved, and who at the most can
defend themselves if they are attacked; they are,
on the contrary, creatures among whose instinctual endowments is to be reckoned a powerful
share of aggressiveness. As a result, their neighbor is for them not only a potential helper or sexual object, but also someone who tempts them to
satisfy their aggressiveness on him, to exploit his
capacity for work without compensation, to use
him sexually without his consent, to seize his possessions, to humiliate him, to cause him pain, to
torture and kill him."23
Freud's influence on American psychiatry,
and on the culture in general, has been nothing
short of enormous. In a society groping for meaning and direction, his explanation of human behavior became dominant. By the late 1960s, anational survey found that "Sigmund Freud's is the
only doctrine that has had any wide acceptance in
psychiatry today. . . . " Another psychiatrist
wrote in the International Journal of Psychilltry
that "as far as the large segment of educated
opinion in the United States is concerned, the attitude of acceptance of Freud's theory has won
out." Likewise, Richard LaPiere, a Stanford sociologist, wrote in 1959 that the Freudian ethic is
"the ethic that is most commonly advocated by
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strated. At root, the psychological excuse simply
boils down to the truism that all actions are motivated. But this doesn't tell us much. It doesn't tell
us whether those motives are causal primaries, or
simply the results of something else, over which
we have a measure of volitional control. And it
doesn't tell us whether those motives, once they
arise, can be overridden or channeled by the individual.
We're often tugged by competing emotions. To
say that somebody had an impulse or inclination
to commit some crime, tells us no more than the
fact that "he felt like it." Well, we already know
that. The existence of civilization, however, is evidence that we do have some power, at some level,
to choose which emotions will prove decisive.
But the psychological excuse assumes that
emotions are causally irreducible and irresistible.
In effect, it equates all desires with compulsions.
Another problem with the psychological explanation is that it isn't one explanation. There are
many psychological theories, each contradicting
all the others. In practice, this means that no two
psychologists or psychiatrists seem to agree on
the specific "causes" of any given person's actions.
In a review of the relevant literature on the reliability of psychiatric diagnoses, Wisconsin Circuit Court Judge Ralph Adam Fine reported the
following:27
In one study, pairs of psychiatrists diagnosed
427 psychiatric patients, and were able to agree
only 50 percent of the time; in another study, 54
percent of the time.
Case histories of 34 patients at the UCLA
Neuropsychiatric Institute were given to 10 staff
psychiatrists, 10 psychiatric residents, and 10 untrained college students with diverse backgrounds. There was no statistical difference in the
rates at which any of the groups selected the right
diagnosis.
Two University of Oklahoma researchers
filmed an actor playing a happy, problem-free scientist. They showed the film to 156 undergraduate students, 40 law students, 45 graduate students in clinical psychology, 25 practicing clinical
psychologists, and 25 psychiatrists. Each group
was told that the man looked normal, but had
been previously diagnosed as "quite psychotic."
Result: the actor was diagnosed as mentally ill by
84 percent of the undergraduate students, 90 per-

cent of the law students, 88 percent of the graduate psychology students and clinical psychologists, and 100 percent of the psychiatrists. Later,
five identically composed groups were shown the
same film of the same actor-but were told that
he "looked like a healthy man." All of them diagnosed the actor as free of mental illness.
A final example. Eight normal volunteers, led
by a Stanford psychology professor, presented
themselves to 12 psychiatric hospitals in five
states, complaining of hearing voices that said
"empty," "hollow," and "thud." Except for their
identities, they answered all other questions
truthfully. All were admitted, at which point they
behaved normally. Their hospitalizations lasted
from seven to 52 days, upon which time they
were released with diagnoses of "schizophrenia
in remission." However, 35 of 118 actual mental
patients in the same hospitals voiced suspicions
that the eight were utterly sane people sent to
"check up on the hospital."
These anecdotes make some serious points. If
supposed "experts" in the psychiatric field cannot
even tell if a person is basically sane or insane,
how can they tell what subtle "forces" cause him
to act as he does? If they cannot reliably or objectively "explain" the causal antecedents of any
given individual's actions, on what grounds do
they justify their general theories purporting to
"explain" so complex a thing as criminal behavior? On what grounds do they presume to offer
"expert testimony" in courtrooms concerning the
motives of defendants, or to design "rehabilitation" programs for criminals?
At present, psychological theories of causation
have more in common with demonology than science: they excuse outrageous behavior, but explain little.
Behaviorism. Thanks to the failure of Freudian
and neo-Freudian therapies, there has been a
flourishing of competing theories of causation-the most notable being behaviorism. In
its most pure form (as in the theories of B. F.
Skinner), behaviorism proposes an almost mechanical model of human action-that man is little more than a stimulus-response machine, like a
rat or pigeon, instead of a conscious, thinking entity with some power of choice. This billiard-ball
approach to human causality, say behaviorists, is
"objective" and "scientific," unlike the "subjective" approach of psychoanalysis.
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view that one is genetically or constitutionally
predisposed toward criminality. In fact, these theories have more empirical support than do sociological and psychological theories.
There are certain physical attributes which repeatedly have been shown to correlate statistically with increased criminality: being male, having
lower-than-average intelligence, having certain
temperamental traits (such as hyperactivity), having a certain body type (heavy-boned and muscular). In addition, evidence from the studies of
twins tends to show that the likelihood of finding
a criminal twin, if the other twin was criminal,
was statistically significant- and even greater for
identical twins than for fraternal twins. This held
true even in studies which discounted for environmental factors. A systematic Danish study of
over 14,000 adopted children also showed that
adopted children whose biological parents had
been criminals had a measurably greater likelihood of becoming criminals themselves-even
more than if their adoptive parents were criminals. This held true even for adopted siblings
raised apart.
The best summary of such evidence appears in
James Q. Wilson and Richard J. Herrnstein' s
comprehensive examination of criminal causation, Crime and Human Nature. They conclude
that while "the average offender tends to be constitutionally distinctive," he is "not extremely or
abnormally so. " But as moderate behaviorists,
they believe such "predispositions toward crime. . .
are expressed as psychological traits and activated by circumstances. "29
In fact, these interesting correlations are far
from being causally decisive. Even in the studies
cited by Wilson and Herrnstein, the correlations
occurred in only a small minority of cases. Whatever effect such traits have on personality, the
link to criminal behavior is statistically weak. Inherited factors, for example, may predispose
someone toward aggressiveness, a high degree of
physical energy, and a short temper. But why do
some individuals with such traits become professional football players, while others become
street criminals? A family argument might
"cause" one short-fused man with a heavy, muscular body to storm out of the house, cursing, and
"let off steam" by chopping wood-while another similar man will begin to batter his children.
Personality traits only define general capaci-

Behaviorism thus ignores the "inner state" of
an individual or his past history, concentrating on
altering his present behavior strictly by "conditioning" him with rewards and punishments
(called "reinforcers"). It is not going too far to
say that the behavioral approach to human
change is essentially the same as that used by dog
trainers.
Whereas Freudian psychology is the foundation for the "therapeutic" approach to crime, behaviorism "reinforces" the sociological approach.
It lends weight to such environmental excuses for
criminality as poverty, "peer pressure," racism,
and the like. Behaviorists believe that people will
change their "responses" if we change the "reinforcing stimuli" in the external environment.
(Some have taken this to mean the eradication of
the profit motive and capitalism.)
But proceeding on the premise that individuals
are no more complex than pigeons apparently
has its limitations. For one thing, so-called "behavior modification" programs don 't seem to
have much more lasting impact on criminals than
do those based on conventional psychology.
One study examined 24 such programs between 1965 and 1975, all aimed at altering the behavior of institutionalized delinquent youths by
use of rewards and punishments. Almost all succeeded- while the youths remained in the institutions. But when four of the programs followed
up on their subjects after they were returned to
the community, three reported no significant,
lasting reduction in the young criminals' recidivism rates. The fourth program reported such a
reduction, but it wasn't a carefully controlled
sample. Other similar studies have been unable
to demonstrate any lasting impact of behavior
modification.28
It seems, then, that even criminals are more
complex than dogs. Behaviorism, in refusing to
consider that an individual's thinking and values
might play a role in his motivation, joins conventional psychology as another failed theory of human action. While both provide a wealth of excuses for criminal behavior, neither helps us
understand, alter, or prevent it.

The Biological Excuses
This last group of excuses for criminality consists of variations on the "bad seed" theory: the
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ties. There's no evidence that what one does with
those capacities is predetermined. Hence, even
the "biological explanations" do not pose convincing excuses for criminal behavior.

causes. By contrast, at first blush, free will (or volition) sounds "causeless"-hence, unscientific.
How can any human decision be "causeless"?
As many philosophers have noted, however,
the apparent conflict between "causality" and
"free will" rests upon a dubious view of causality-what has been called the "billiard-ball" theory. By this view, certain events are caused by preceding events. The action of one billiard ball
hitting another causes the second to move. Likewise, the action of a man stabbing someone is
caused by preceding events-in his childhood
(the psychological excuse), in his neighborhood
(the sociological excuse), or in his biochemistry
(the biological excuse). In the first case, the
struck billiard ball had no choice but to move; in
the second case, the "affected" man had no
choice but to stab.
There is, however, an alternative view of
causality. By this view, it isn't actions which cause
subsequent actions; rather, entities cause actions.
This leads to a much more complex interpretation of causality, in which "external forces" acting
on an entity are only one element "causing" subsequent events. The most important cause, however, is the nature of the entity itself its matter,
form, properties, and potentialities, in conjunction with outside forces.
This theory of causality, then, would hold that
there are a number of forms of causality in nature. Inanimate objects respond passively; organisms are goal-directed from within; animals act
on the basis of perceptual-level consciousness,
showing psychological causation; while man has
the additional abilities to think, introspect, and
direct his awareness.
By this theory, man has final self-control in
certain areas. This doesn't violate the law of
cause-and-effect, since we act completely in accord with our nature as conscious, reasoning entities. Human volition, then, isn't an affront to the
Jaw of causality: it's an instance of it.31
There are various doctrines and theories of
free will, of course. Some posit total control over
thoughts, feelings, and actions; some suggest that
only thoughts might be under direct control; still
others argue for a more narrow control, over the
level and focus of consciousness. For our purposes here, resolution of this question doesn't matter. What does matter is whether determinism is a
respectable intellectual alternative. It is not.

Detenninism, Free Will, and
Criminal Responsibility
Like the characters in the fable of "The Blind
Men and the Elephant," each member of the Excuse-Making Industry grabs onto one part of human nature, then assumes it constitutes or explains the whole. Psychologists focus on a
person's emotional life; biologists focus on his
brain, genes, or anatomy; sociologists and behaviorists focus on his family and neighborhood.
Each of these does so in the name of "science,"
rejecting free will-the premise that the individual can make some primary, irreducible choices
about his thoughts, feelings, or actions-as "unscientific" or mystical.
The Excuse-Making Industry is premised on
the philosophical doctrine of determinism. Determinists hold that, in any given moment, there's
only one action that an individual can take-an
action determined by the sum total of all the
causes operating on him up to that point. To a determinist, human thoughts, feelings, and actions
are all necessitated by antecedent factors; the individual has no choice about them. By contrast, a
free will theory posits that some action, or choice,
or thought is not necessitated by antecedent factors, but is under the direct, volitional control of
the individuaJ.30
This is no digression. The issue of free will versus determinism is the key to resolving any argument about the causes and cures of crime. If determinism is true, then man truly "can't help"
what he is or does; he is not the sculptor of circumstances, but the clay. Then, the entire idea of
criminal responsibility-and of a criminal justice
system to punish wrongdoers-is absurd. If, on
the other hand, man has some measure of irreducibly free control over his thinking, feeling, or
behavior, then he does ultimately bear responsibility for what he does-and the quest for justice
makes sense.
Determinism certainly sounds scientific: it
seems firmly rooted in cause-and-effect thinking.
Everything requires a cause; thus human
thoughts, feelings, and actions require antecedent
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No, free will cannot be "proved." That's because proof presupposes free will. It's impossible
to prove or to know anything if one's thinking
processes aren't free-if the outcome of our
thinking is predetermined by forces beyond our
control. Volition lies at the starting point of all
knowledge and proof-not at the conclusion of
some logical chain. It doesn't need to be
"proved," because it's a building block of proof
itself.
This poses a fatal dilemma for determinism,
and for the whole Excuse-Making Industry which
stands upon it. Knowledge presupposes the freedom to validate or refute a belief by a self-directed thinking process. However, those who claim to
know that determinism is true must logically concede that they, too, "can't help" what they think,
feel, or do. Yet if that is the case, then they can't
claim to "know" that determinism is true-because they were forced to believe in its validity.
The dilemma is inescapable: the excuse-makers are slaves to their own theory. To claim
knowledge of the validity of determinism, or to
try to persuade others, presupposes a freedom
which their own theory denies them. Determinists want to have their free will, while eating it.
It's therefore no wonder that the ExcuseMaking Industry has failed dismally in its efforts
to reform criminals. By not taking into account
the free will of the criminal, it's ignoring the
very factor which is decisive to his criminality:
his responsibility for his actions. Instead, it has
shaped the institutions of the law to excuse him
from justice-as we shall see in the next seg0
ment.
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Next month, Mr. Bidinotto examines the criminal justice system.

II

Crime and Consequences
by Robert James Bidinotto
Summary of Part I: The exploding crime rate of recent decades coincided, ironically, with (I) massive growth in government programs, intended to eradicate alleged "causes" of crime, and (2)
sweeping changes in the criminal justice and corrections systems, intended to supplant punishment
with inmate "rehabilitation." These supposed "reforms" actually increased incentives for criminal
irresponsibility. The result: more crimes than ever go unpunished.
The reforms were implemented by an "Excuse-Making Industry" of social scientists. Their deterministic theories "explained" criminality by blaming it on social, psychological, and biological forces
that they claimed were outside the criminal's control. It was shown that criminal acts are based on
free-will choices of individuals: the criminal is both morally and legally responsible. But this is not the
premise upon which todily's criminal justice system operates.

Part II: The Criminal Justice System
he criminal justice system's failure to
provide justice was inevitable, given
the deterministic premises of its modern architects. Criminologists Wilson and
Herrnstein explained, "The modern liberal position on criminal justice is rehabilitative, not
retributive, because the offender is believed to
have been driven to his crimes, rather than to
have committed them freely and intentionally.

mands from penal sentences.... From her left
hand she should drop the scales and put in its
place the case history, the symbol of the full
psychological, sociological, and criminological
investigation of the individual criminal. Her
right hand will find very little use for a sword
in the modern penal system. ... Around her
knees she would be well advised to gather the
adolescent social sciences.... Finally, it is essential that she remove that anachronistic bandage from her eyes and look about at the developments in society generally.. .. "2 A new
kind of justice - "social justice" or "distributive justice"-was to replace the "anachronistic," Justitian sort. Since men were helpless
playthings of circumstances, and since circumstances impinged upon men unequally, it was
the moral duty of government to intervene and
redress the resulting "injustices." Government,
according to Excuse-Makers such as John
Rawls, was not to be society's impartial umpire, but rather its meddling therapist.
This outlook, largely a legacy of Rousseau's
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Some "reformers" have even made their antipathy toward traditional conceptions of justice explicit. Here, two of them express acute
discomfort with the classical symbol, Justitia
-the familiar courtroom figure, robed and
blindfolded, holding her scales and sword:
"Though excellently symbolizing impartial,
even-handed, and effective justice generally,
Justitia is ill-equipped to meet our current deCopyright 1989 by R obert James Bidinotto. Mr.
Bidinotto, who has written several articles for The Freeman, is a full-time writer and lecturer specializing in
political and cultural topics.
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compares with 20.8% for social insurance payments, 18.3% for national defense and international relations, and 10.9% for interest on
debt. Less than 1% of all government spending
went into operation of the Nation's correctional system (including jails, prisons, probation,
and parole)."8
Thanks chiefly to the Excuse-Making Industry, police are underfunded and undermanned
to face the ever-mounting crime wave; court
dockets are flooded with impossible caseloads;
jails and prisons are filled to overflowing. This
puts pressure on the entire system to incarcerate as few criminals as possible, and to release
them as quickly as possible. Thus, the ExcuseMaking Industry has undermined the system
both morally and practically.

view of human nature, 3 spawned the redistributionist welfare state. " If you are bright, accomplished, famous , well-off, virtuous
- you're just lucky, you had nothing to do with
it, you didn't deserve any of it. Likewise, if you
are stupid, lazy, corrupt, poor, mediocre, even
criminal-you can't help that, either. Therefore, 'distributive justice' requires that the government level the playing field."4
It also led logically to "a culture of instinctive 'sympathy for the devil,' " as one historian
put it, "a feeling that criminals in this society
are as much victims as victimizers, as much
sinned against as sinners-if not more so. "5
Hence the Excuse-Maker's curious double
standard toward crime: "sympathy for the devil," and simultaneous indifference toward
crime victims. If no one can help being what he
is, then the (usually) "lucky" and "privileged"
middle-class crime victim merits only marginal
concern. However, the "unlucky" and "underprivileged" criminal is a chronic victim of circumstance, and deserves our full sympathy and
compassion. The logic of determinism, then,
requires an inversion of traditional justice.
This has produced several major social consequences, all mutually reinforcing.
The criminal justice system began supplanting punishment with leniency and "rehabilitation." As early as 1949, the U.S. Supreme
Court stated that retribution was "no longer
the dominant objective of the criminal law,"
and was to be replaced by "reformation and
rehabilitation."6 Soon, police were also handcuffed by new court rulings favoring criminal
suspects who, even if convicted, were quickly
recycled into society. Meanwhile, redistributionist social spending programs abounded ,
punishing productivity, thrift, honesty, independence, responsibility-while rewarding
idleness, profligacy, chiseling, parasitism, irresponsibility.7 To make matters worse, such programs also diverted badly needed funds from
the criminal justice system.
Today's justice system is an afterthought in
governmental spending priorities. According
to the American Bar Association, "The entire
criminal justice system is starved for resources.
Less than 3% of all government spending in
the United States went to support all civil and
criminal justice activities in fiscal 1985. This

Subverting the
Quest for Truth
Since the premise of the Excuse-Makers is
that "the criminal is a social victim," they see
Constitutional rights not as a shield to protect
the innocent from predators, but as a buffer
between a "victimized" criminal class and the
"injustice" of punishment. Byzantine procedural formalities, purportedly to guarantee the
"rights" of the accused, now take precedence
over the quest for simple truth and justice.

Confessions:
The Miranda Decision9
On June 13, 1966, by a 5-4 decision, the
United States Supreme Court rendered its
now-famous Miranda v. Arizona decision. Supposedly based on the Fifth Amendment to the
U.S. Constitution, which states that "No person .. . shall be compelled in any criminal case
to be a witness against himself," Miranda twisted these simple words beyond recognition.
The Court held that even voluntary, uncoerced confessions by a suspect in police custody would no longer be admissible as evidence, unless the police first warned him that
(1) he had the right to remain silent, (2) anything he said might be used against him in
court, (3) he had the immediate right to a
lawyer, and (4) he could get a free lawyer if he
couldn't afford one. The suspect then had to
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expressly waive those rights before any questioning could proceed. Should police make the
slightest omission or error in this ritual, any evidence they get can be thrown out, and the suspect can "walk."
In this single decision, four veteran criminals, convicted after voluntarily confessing to
separate crimes, had their convictions overturned. The first was a three-time convict who
admitted to a robbery after being identified by
two victims. The second forged stolen checks
from a purse-snatching in which the victim was
killed. The third, a veteran bank robber, confessed after being told of his rights, but didn't
explicitly waive them first. The fourth, arrested
for kidnapping and rape, was identified by his
victim, and later confessed "with full knowledge of my legal rights, understanding that any
statement I make may be used against me." He
hadn't, however, been formally advised of his
right to have a lawyer present.
Even though these confessions weren't "involuntary in traditional terms," wrote Chief
Justice Earl Warren for the majority, "in none
of these cases did the officers undertake to afford the appropriate safeguards ... to insure
that the statements were truly the product of a
free choice."
By what convoluted reasoning could such
voluntary admissions be construed to be coerced? According to the Court's majority opinion, "In each of the cases, the defendant was
thrust into an unfamiliar atmosphere and run
through menacing police interrogation procedures. The potentiality for compulsion is forcefully apparent, for example . . . where the indigent Mexican defendant was a seriously
disturbed individual with pronounced sexual
fantasies [author's note: the man had been
judged mentally competent to stand trial], and
[where] the defendant was an indigent Los
Angeles Negro who had dropped out of school
in the sixth grade." [Emphasis added]
This is the deterministic language of the Excuse-Maker, brimming with thinly veiled editorials about poverty and racism, regarding even
a confessed criminal as a helpless pawn of social pressures. (By contrast, the rape victim
was coldly described as "the complaining witness.")
As for the remark about "menacing police

interrogation procedures," the Court admitted
that, "To be sure, the records do not evince
overt physical coercion or patent psychological
ploys." So, what was coercive? Dissenting Justice Byron White angrily noted, " ... in the
Court's view in-custody interrogation is inherently coercive.... " [Emphasis added] Observe
the deterministic premise: we must assume
that the suspect had little or no free will, and
that his confession was thus involuntary, unless
police somehow proved otherwise.
Often a suspect, feeling guilty or anxious,
wants to unburden himself. Thanks to Miranda, at that point police are obliged to buck up
his flagging courage and nagging conscience
with repeated reassurances about his right not
to cooperate. Justice John Harlan, another
Miranda dissenter, protested that "the thrust of
the new rules is to negate all pressures, to reinforce the nervous or ignorant suspect, and ultimately to discourage any confession at all. The
aim, in short, is toward 'voluntariness' in a
utopian sense. . . . One is entitled to feel astonished that the Constitution can be read to
produce this result."
Furthermore-as the Court noted in subsequent cases-Miranda not only prohibited direct questioning without the suspect's prior
permission, but also banned even indirect comments between police officers in his presence
which were "reasonably likely to elicit an incriminating response." Any oblique police
"appeal to ... 'decency and honor' " in the
suspect, charged Justice Thurgood Marshall,
was "a classic interrogation technique." This is
a perfectly logical outgrowth of the determinist
premise. Since the suspect is presumed to be
powerless in the face of his emotions, any appeal to these omnipotent emotions is itself "coercive." Thus, the Excuse-Makers construe the
Constitution as protecting a criminal even
from his own guilty conscience.
Miranda dissenter Justice White warned at
the time, "In some unknown number of cases,
the Court's rule will return a killer, a rapist or
other criminal to the streets ... to repeat his
crime whenever it pleases him." That, of
course, is precisely what has happened.
In late 1968, the suspected murderer of a
missing ten-year-old girl was warned five separate times of his Miranda rights, and remained
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could stand in court.l5 But Miranda itself remains, an infamous legal legacy of the ExcuseMaking Industry, and a major impediment to
the pursuit of truth.

silent. Later, on a drive with the police, one officer remarked that the girl's parents would be
relieved if they could find her body, and give
her a "good Christian buriaL" The suspect,
feeling guilty, then offered to lead them to the
child's body, and was later convicted of murder. But the Supreme Court-again by a slim
5-4 vote-ruled that the policeman's statement
amounted to unwanted interrogation, and that
the case had to be retried. (Thanks to this ruling, the case was not re solved for over 15
years.)lO
In California, a man beat a college co-ed to
death. Read his Miranda rights, including his
right to have a lawyer present, he waived them
all and confessed. Yet a California appeals
court threw out his conviction, because when
arrested he hadn't been allowed to consult his

Evidence: Exclusionary Rules
Not only may confessions be excluded from
criminal proceedings: so may any other sort of
evidence.
The Fourth Amendment requires that only
on " probable cause" may search warrants be
issued, specifying the place to be searched, and
the evidence sought. However, until1914, even
evidence illegally seized could be used in a
criminal trial. That year, the Supreme Court
ruled otherwise, and in 1961 (Mapp v. Ohio)
extended the Federal exclusionary rule to the
states.16
The consequences have been appalling. The
Bureau of Justice Statistics and National Institute of Justice estimated in 1983 that up to
55,000 serious criminal cases are dropped annually, thanks to the exclusionary rule. These
released criminals are free to prey on innocents again: half of those set loose on exclusionary-rule grounds have been rearrested
within two years.l7
In 1964, a 14-year-old girl was brutally murdered in New Hampshire. Finding the bullet
had come from a rifle of the prime suspect,
police went to the state attorney general who,
under then-existing law, was authorized to issue search warrants. With this warrant, they
found further incriminating evidence, and the
suspect was tried and convicted. Seven years
later, however, the U.S. Supreme Court reversed his conviction, on grounds that the at'
torney general, as a prosecutor, was not a neutral judicial party. Since his search warrant was
invalid, the incriminating evidence from the
search had to be thrown out, too. Here, police
"erred" due to good-faith obedience to existing law; but-as Supreme Court Justice Benjamin Cardozo had once noted-"The criminal is to go free because the constable has
blundered." 18
As in the case of Miranda confessions, the
Supreme Court, in 1984, finally allowed some
"good-faith" exceptions to search-and-seizure
exclusionary rules. But that did not prevent it
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In Pennsylvania, a man who admitted clubbing to death his mother, sister, and grandmother was set free, because the arresting officer told him that anything he said could be
used "for or against"' him. The court ruled that
the word "for" made the confession inadmissible.l2
In Texas, a girl was shot dead after agreeing
to testify in a drug case. The suspect refused a
lawyer, but was assigned one anyway. Read his
Miranda rights, he again refused a lawyer. He
chose to plea bargain, signed a detailed confession, and took police to the murder site.
Despite this, a judge, citing Supreme Court
decisions, threw out his confession-because
no lawyer had been present.B

The cost of such procedural utopianism is
incalculable: it lies not just in convictions dismissed and overturned, but in confessions never made. Forty percent of murder convictions
depend upon voluntary confessions by the perpetrator.l4 It is crucial, then, that police be allowed to ask questions without first begging
the suspect's permission and encouraging his
resistance. Yet Miranda equates "questions"
with "coercion."
A reconstituted Supreme Court returned
partly to its senses in 1984. Its QUllrles decision
exempted police from having to give Miranda
warnings in situations where there was an immediate danger to the public, and found that
confessions obtained under such circumstances
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en" to crime as victims, matters of truth and
justice are subordinated to a complex procedural etiquette whose alleged purpose is to "level
the playing field." The substantive ends of the
justice system must be sacrificed to new procedural means - means to a new egalitarian end.
In this light, exclusionary rules and the Miranda decision may be viewed as having the
same purpose as "affirmative action" rules: to
tip the balance scales of "social justice" on behalf of a class of presumed social victims. And,
if the facts of a given case interfere with that
agenda, every effort must be made to exclude
them from the courtroom.

from allowing the guilty to escape in other cases.
A bullet fired through the floor of a squalid
Phoenix apartment struck a man below. Entering the suspect's apartment, investigating officers found three weapons, a stocking mask,
and two sets of expensive stereo equipment.
Common sense warranted suspicion, and an
officer lifted a turntable to get the serial number. Routine checking confirmed that these
were, indeed, stolen items, and they were
seized as evidence.
However, Arizona courts ruled that, though
police had the right to enter when responding
to the shooting, they did not have the right to
seize the stereos, since these were unrelated to
the gunfire. Had their serial numbers been in
plain view, the evidence would have been admissible; but touching them violated the suspect's Fourth Amendment rights. In 1987, the
Supreme Court upheld this decision by a 6-3
vote.l9
Justice Hugo Black once wrote that such decisions seemed "calculated to make many good
people believe our Court actually enjoys frustrating justice by unnecessarily turning professional criminals loose to prey upon society
with impunity." He had a point.20 After all, the
purpose of the courts is to determine truth and
administer justice. That can't happen if facts
- however obtained-are selectively excluded
from fact-finding proceedings. Yet because the
Excuse-Making Industry regards those "driv-

Subverting the Quest
for Justice
Bail and Release on
Recognizance
At his arrest or his initial appearance on
charges, a suspect may be released on his own
recognizance or on bail (assuming charges
aren't dismissed outright). In many jurisdictions, a judge can deny bail if a suspect has a
criminal record, or seems to pose a danger to
the community. In the rest, he can hold the suspect without bail only if there is substantial
doubt he'll return for trial. But due to overcrowded cells-and the protests of ExcuseMaking " civil liberties" attorneys-many
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it's only a contextual, procedural right, whose
purpose is to secure the substantive rights of
life, liberty, and property.
Everything said about excluding evidence
and confessions applies equally here. To defend bail for proven predators as some fundamental right is to subordinate the system's
ends to its means. Judging a man by his past
record is both wise and just; and a chronic
criminal can claim no "right" to be judged otherwise. This point, however, is lost on those
who hold the deterministic, "criminal-as-victim" premise.

judges try to minimize the number of criminals
held for trial in jail. This often means absurdly
dangerous leniency.
Consider a typical case, that of career criminal Philip J. DiCarlo. Wanted on numerous
felony warrants in Massachusetts, he was arrested on separate charges in Florida, but freed
on only $2,626 bail. He finally surrendered to
Massachusetts authorities. In exchange for a
guilty plea, DiCarlo bargained 15 felony burglary charges down to only 8 counts, and got a
sentence allowing parole eligibility after only
two years. Despite being warned of the man's
20-year adult criminal record, the judge then
postponed the imposition of the sentence, and
freed DiCarlo on his own recognizance so that
he could be with his family for the holidays.
Showing more common sense than the judge,
DiCarlo promptly skipped town.21
Other bail incidents are no laughing matter.
Despite convictions for two murders, two
armed robberies, and an assault, Jerold Green
of Philadelphia was nonetheless released on
bail while appealing the second homicide verdict. After losing his appeal, Green didn't
bother reporting to prison. Instead, while being hunted, he committed a third murder.22
Or take the case of Steven Judy, imprisoned
after three violent crimes involving kidnapping
and stabbing during the 1970s. Paroled, he
soon committed another robbery- yet was still
granted bail. While free, he murdered an Indiana woman and her three children.23
Such incidents aren't rare. The U.S. Justice
Department reports thirty-five percent of
those with serious criminal records, and who
are freed on bail, either violate their release
conditions, fail to reappear for trial, or are arrested for new crimes during the bail period.
And this statistic includes only known violations.24
Excuse-Making "civil libertarians" argue
that the rights of suspects to be freed on bail
may be denied based only on "speculation"
about their criminal tendencies.25 But as the
examples and statistics show, the danger of releasing career criminals is no matter of mere
speculation. Career felons should never be released on recognizance, or bail. Bail is not a
fundamental human right, or an end in itself:
it's a means to an end. Like the right to vote,

Plea Bargaining
In Nevada, a man killed his girlfriend by
forcing a large quantity of bourbon down her
throat. A good case could have been made for
premeditated murder, or at least second-degree homicide. But, in a plea bargain deal, the
court allowed the defendant to plead guilty to
a reduced charge of involuntary manslaughter.
In exchange, he received a mere three-year
sentence, and was released after only 22
months.26
In a 1981 courtroom deal, a Massachusetts
man pled guilty to a charge of raping a female
jogger. In return, he was sentenced to 10 years
at Concord Reformatory, a sentence which
meant a minimum of only one year to be actually served. But by the terms of his plea bargain arrangement, he spent only three days in
jail before being transferred to a halfway
house. That surely taught him an encouraging
lesson about the justice system. In 1984, he was
arrested for burglary and another rape- and
became the prime suspect in seven other attacks on women.27
Or consider the young Wisconsin man who
confessed to three armed robberies of savings
and loan companies. A plea bargain deal
placed this dangerous, repeat felon on probation for his full sentence, sending him instead
to a "work release" program at the Milwaukee
House of Correction. While serving this "sentence," he was driven around town by social
workers, allegedly to find a job. Instead, he
brazenly robbed two more savings and loan
branches. Four days after being released from
the program, he robbed yet another.28
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These are but a few examples of the thousands of sentencing outrages occurring daily
throughout the nation. If a criminal is finally
arrested after a string of offenses, and if the
prosecutor decides to accept the case, and if
police evidence isn't thrown out on "exclusionary rule" grounds-then the criminal's next
way to evade justice is to "cop a plea." Today,
80 to 90 percent of all convictions stem from
pre-trial guilty pleas, invariably to reduced
charges, negotiated between prosecutors and
defense attorneys, and rubber-stamped by
judges.29
Such cynical maneuvers allow criminals to
evade the full penalties of their crimes by receiving reduced punishment or probation; permit lazy prosecutors to enhance their political
careers by boasting of high "conviction rates";
let defense attorneys quickly handle a large
number of clients (and collect a large number
of fees) without ever having to prepare for trial; and (allegedly) help harried judges quickly
clear clogged court calendars and jammed jails.
It's the triumph of expediency over justice. Everyone leaves the courtroom smiling--except
for the crime victims, who, ignored in the proceedings, look on in shocked disbelief and
rage, realizing that they have just been mugged
again.30
As Wisconsin Circuit Court Judge Ralph
Adam Fine observes, plea bargaining is essentially a bribe to the defendant, a "payoff for a
guilty plea,"31 to entice him not to bother everyone with a trial. As a reward, a rape charge
may be reduced (usually without the victim's
knowledge or consent) to mere "assault and
battery"; and multiple crimes (say, breakingand-entering, assault, and robbery) may be
combined into a single charge (e.g.,"assault").
Once the deceit starts, there's no end to it-as
in the routine courtroom trick called "swallowing the gun," i.e., reducing an armed-robbery
charge to unarmed robbery, by simply ignoring the use of a gun in the crime.32 Finally,
even the sentences meted out for the remaining reduced charges are usually softened. Multiple sentences often are allowed to be served
concurrently, rather than consecutively, letting
the criminal pay only once for several offenses;
or, with the complicity of a prosecutor, a "first
offender" (i.e., one whose carefully edited

record is presented to seem innocuous) may
"walk" on a suspended sentence and probation.
The flip side is that the defendant is often
made to understand that, should he plead innocent and lose in court, the prosecutor and
judge will punish him with harsher sentences
than he would have gotten if he had "gone
along." In this way, even innocent people are
sometimes bullied into a guilty plea, and are
denied their day in court.
Plea bargaining falsifies the defendant's true
criminal record. In the case of the innocent defendant, it gives him the taint of a conviction
he doesn't deserve. In the (far more usual) case
of a guilty defendant, it makes him look less
menacing than he really is, and more worthy of
further "breaks" from the next judge he sees.
This, of course, is a clear incentive to
criminality. "Should we be surprised," asked
former Chief Justice Warren E. Burger, "if the
word gets around .. . that you can commit two
or three crimes for the price of only one?"33
The U.S. National Advisory Commission on
Criminal Justice Standards and Goals concluded in 1973 that "plea bargaining results in leniency that reduces the deterrent impact of the
law." Today, it's also a ruse by which judges
and lawyers skirt the tough sentencing requirements of new mandatory sentencing laws for
repeat offenders. Prosecutors don't bother
telling the judge about a repeat offender's prior record, and the judge doesn't ask . Or,
charges are simply reduced in advance, to compensate for the harsher penalties mandated by
the actual offense.34
In 1971, the U.S. Supreme Court put its imprimatur on this cynical practice, calling plea
bargaining "an essential component of the administration of justice.. .. If every criminal
charge were subjected to a full-scale trial, the
States and the Federal Government would
need to multiply by many times the number of
judges and court facilities ." The practice,
echoes the American Bar Association, "saves
time and conserves resources which can be applied to other pending cases."35
But that is nonsense. In 1975, the state of
Alaska's attorney general ordered an end to all
plea bargaining. Other jurisdictions, such as
New Orleans and Pontiac, Michigan, have also
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he was released. Fifteen months later, he was
back in court-for dismembering his roommate.
A former Connecticut policeman killed his
wife, but, due to "expert" psychiatric testimony, was acquitted of murder charges on the
ground of insanity. He spent only three months
under psychiatric treatment. Five years later,
he was arrested once more-for killing his second wife.37
But for irony worthy of Hitchcock, the tale
of serial killer Edward Kemper can't be
topped. After shooting both his grandparents
as a teenager, Kemper spent the next four
years in a mental hospital. In 1969, he was returned to the California Youth Authority,
whose "experts" disputed the court psychiatrist's diagnosis and paroled him to his mother.
Later, Kemper was examined by two parole
psychiatrists, who recommended that his juvenile records be sealed to let him live a "normal" adult life. One of them wrote: "I see no
psychiatric reason to consider him to be a danger to himself or any other member of society."
Yet at that very moment, out in their parking
lot, in the trunk of Kemper's car, was the
corpse of his third female murder victim that
year.
Due to their "expertise," there would soon
be five more.38
These cases graphically demonstrate that
psychiatry cannot really judge the sanity of
criminal defendants, let alone predict their future danger to society. Yet psychiatrists play a
major role in the criminal justice system. They
testify concerning a defendant's " state of
mind" at the time of his crime; judge whether
he can grasp the charges against him and assist
in his own legal defense; decide (if he's committed to a mental hospital) when he's "cured"
and "safe" to return to society. By their "expert" testimony in competency hearings, and
in " insanity" and "diminished capacity" defenses, they frequently help dangerous criminals escape the wheels of justice.
Criminals found "insane" spend, on average,
far less time in custody than do those sent to
prison for the same offenses. In New York
from 1965-1976, those acquitted of murder by
reason of insanity, and subsequently released
from mental hospitals, spent an average of less

rejected it. They all found that there was no
sudden tidal wave of "not guilty" pleas, requiring a trial and swamping the system. In fact, as
the National Institute of Justice discovered in a
1980 investigation of the Alaska experiment,
"Guilty pleas continued to flow in at nearly
undiminished rates. Most defendants pled
guilty even when the state offered them nothing in exchange for their cooperation." Contrary to expectations, cases were actually processed more rapidly in each major jurisdiction,
and sentences were more severe. As one prosecutor put it, "I was spending probably one
third of my time arguing with defense attorneys. Now we have a smarter use of our
time."36
The key was for prosecutors to screen cases
carefully before defendants were charged.
Faced with air-tight cases against them, guilty
defendants simply threw in the towel and pled
guilty, anyway. In addition, ending plea bargaining put responsibility back into every level
of the system: police did better investigating;
prosecutors and lawyers began preparing their
cases better; lazy judges were compelled to
spend more time in court and control their calendars more efficiently. Most importantly, justice was served- and criminals began to realize
that they could not continue their arrogant manipulation of a paper-tiger court system.
Tough prosecution and sentencing does not
clog the court system: it deters crime from occurring in the first place. Since repeat offenders
commit most of the crime, careful case screening and "no-deals" prosecution tend to incapacitate a greater percentage of this group for
longer periods- and thus actually reduce
caseloads in the long run.
That's the practical side. But more basic is
the moral issue: Should the victims of these
criminals expect anything less from our system
of justice? And should the Excuse-Making Industry be allowed to thwart justice by corrupting the system?

Competency Hearings and
Insanity Defenses
The hijacker of a New Orlea ns bus was
found incompetent to stand trial, thanks to
psychiatric testimony. Instead of incarceration,
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than a year and a half in custody. (One murderer spent just one day in a hospital.) Similarly, New Jersey murderers found insane were
released, on average, in just two years. In
Florida, those released from mental hospitals
following first-degree murder acquittals spent
fewer than three years in psychiatric custody;
by contrast, those convicted and sent to prison
spent nearly ten years in confinement. Meanwhile, other studies have found that over a
third of released criminal patients are rearrested.39
Stories of how clever criminals manipulate
psychiatrists are legendary. In Two of a Kind
-a brilliant, harrowing account of the "Hillside Strangler" case-author Darcy O'Brien
shows how cold-blooded serial killer Ken
Bianchi fooled three prominent psychiatrists
by feigning a "multiple personality" disorder.
Had he been successful, he would have been
sent to a mental hospital instead of prison,
staged a miraculous "recovery," and soon have
been released to prey again on young women.
But even after a hypnosis expert proved that
Bianchi had faked his hypnosis sessions and
multiple personalities, the psychiatrists
(though not the judge) remained stubbornly
convinced that their "insanity" diagnoses had
been correct.40
Perhaps the most egregious case is that of
Thomas Yanda. In 1971, he murdered a 15year-old girl, but was found "not guilty by reason of insanity" and sent to a mental institution. Released only nine months later, Yanda
was soon arrested for the stabbing death of a
25-year-old woman. While in custody, he wrote
another jailed murder suspect, advising him
how to fake insanity. Yanda told him to offer
bizarre interpretations of the famous
Rorschach "inkblot test," to feign "hearing
voices" that "told you to do your crime," and
to "act crazy in front of the staff." A Chicago
psychiatrist had already judged Yanda legally
insane for the second murder. Shown Yanda's
letter, he still insisted he had no cause to alter
his finding.41
After psychiatrist Stanton Samenow and an
associate studied dozens of people acquitted
under the insanity defense, they concluded
that most of them "aren't crazy at all. ... They
were rational, purposeful and deliberate in

what they did. But they were very astute at
conning the system, the courts, the psychiatrists and the hospital into believing that they
were mentally ill, thereby beating the
charge."42
Samenow, who has spent years studying
criminals first-hand, also dismisses the idea
that even the perpetrators of ghastly crimes
operate under an " irresistible impulse" or
compulsion. "What is habitual is not necessarily compulsive and beyond one's control," he
warns. "Behind the appearance of uncontrollable impulse lies the stark reality of the offender's calculating and proficient method of
operating. .. . From my clinical observations, I
have concluded that 'kleptomaniacs' and 'pyromaniacs' are simply people who enjoy stealing or setting fires." (As another observer put
it, a crime may be sickening, but not necessarily "sick.")43
Samenow also cites the example of "Son of
Sam" serial killer David Berkowitz. After capture, Berkowitz claimed that demons were
talking to him through a dog, and had ordered
him to kill. Later, he acknowledged he'd been
faking insanity. "There were no real demons,
no talking dogs, no satanic henchmen. I made
it all up via my wild imagination so as to find
some form of justification for my criminal acts
against society."44
Several courtroom outrages, however, have
prompted a new look at the validity of psychiatric involvement in the legal system. One was
the infamous diminished capacity, "1\vinkie"
defense of Dan White, who shot San Francisco's mayor and a city superintendent in 1978.
Despite abundant evidence of premeditation,45 the jury accepted psychiatric testimony
that (among other excuses) White's mental
control was impaired because of eating junk
food. They found him guilty only of involuntary manslaughter. The other major outrage
was the murder acquittal of would-be presidential assassin John Hinckley "by reason of
insanity." This led to a reform of Federal law.
Before then, prosecutors had to prove the defendant sane; now, the defense must prove him
insane.
But even this doesn't get to the heart of the
matter. Psychiatrist Lee Coleman warns that
"psychiatrists do not have the tools that society
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vide the supervision and assistance that makes
successful reintegration possible. " [Emphasis
in originaJ]48
A measure of that "success" lies in the dismally high rates of inmate recidivism (i.e., percentages of inmates who commit subsequent
crimes after release). A Rand Corporation
study found that about half of those sentenced
to probation in California were convicted of
another crime within three years.49 And "success rates for probation," concede its backers,
"are generally considerably higher than for parole. "50 The Bureau of Justice Statistics released a 1985 study showing that 42 percent of
inmates arriving at state prisons were on parole or probation for an earlier conviction at
their time of arrival. Twenty-eight percent of
these would still have been in prison for the
earlier offense, had they served out the maximum term to which they were sentenced.51
This means, of course, that thousands of people were needlessly subjected to robbery, assault, even murder, through the early parole
and probation releases of convicted felons.
One example symbolizes them all. Larry
Gene Bell had been involved in abnormal sexual incidents since he was a child. In 1975, at
age 26, he tried to force a young housewife
into his car at knifepoint. Bell plea bargained a
deal to avoid prison by undergoing psychiatric
treatment. He quit after two visits . Five
months later, Bell tried to force a co-ed into his
car at gunpoint. A psychiatrist recommended
mental hospitalization, but Bell got a five-year
prison sentence instead. However, after just 21
months, Bell was released on parole.
Later, on probation, he terrorized a little girl
and her mother with obscene phone calls. Result: another plea bargain, and more probation, with orders to see a psychiatrist. He again
stopped treatment after a short time. The climax came in 1985, when Bell kidnapped, sexually assaulted, then murdered two young girls.
He's now linked to the case of another missing
woman, and suspected in the deaths of three
more. 52
Here we see many tools of the Excuse-Making Industry in action: plea bargaining, psychiatric defenses, early parole, suspended sentences, and probation. And we see the terrible
price such policies regularly exact.53

thinks they have. They have no special. way of
predicting who will commit a criminal act or of
determining when a criminal is cured of antisocial tendencies. They have no tests to determine a person's innermost thoughts, e ven
though the courts assume they do." He argues
that "psychiatry should be stripped of its stategiven powers," by banning psychiatric testimony in legal proceedings, as well as abolishing
the "insanity" and "diminished capacity" defenses.46
This does not mean that judges and juries
would be spared the legal task of determining
criminal intent; only that "in determining what,
if any, criminal intent was present, and in deciding punishment, [they] need no help from
psychiatrists. . . . A decision on intent should
be based on the factual evidence surrounding
the crime." A defense attorney would still be
free to argue that the defendant was in an impaired mental state during his crime. But evidence would be limited to fact-based testimony
of witnesses, citing the defendant's bizarre or
irrational statements and behavior.47 It would
not include fanciful theoretical speculations by
Excuse-Making "experts," using ink blots and
word-association "tests" to decipher the alleged impact of junk food or an over-possessive mother on the defendant's presumed mental state.
This is a common-sense approach to putting
objectivity and responsibility back into criminal proceedings.

Probation and Parole
Parole is the release of a convict, under periodic supervision, after he has served only a
portion of his sentence. Probation is the
conditional release of an individual found
guilty of a crime, as an alternative to incarceration, also usually under periodic supervision.
Both are used routinely, and both are progeny
of the Excuse-Making Industry.
As one criminology text puts it: "Parole can
be considered as an extension of the rehabilitative (and now, reintegrative) program of the
prison . . .. If prisons are, in fact , to be concerned with modifying criminal behavior so
that the offender can eventually be reintegrated into society, parole is also supposed to pro-
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The ideological origins of parole and probation are obvious. There are also pragmatic,
cynical considerations motivating their proponents.
Probation is the routine sentence for any
first offender, often regardless of the severity
of the crime. As in the example above, it's frequently "imposed" even in subsequent offenses. The reason? To free up overcrowded jail
and prison cells. In 1985, for example, there
were 503,300 state prison inmates and 255,000
Federal prisoners. In the same year, there were
277,400 people out on parole, and a whopping
1,870,100 on probation. 54
There is an equally cynical reason for parole-namely, control of inmates. Parole is the
handmaiden of "indeterminate sentencing"
-sentences of indefinite length, with only the
maximum specified. As the previously cited
criminology text notes, the main reason underlying the development of parole in America
was "shortened imprisonment as a reward for
good conduct. "55 By holding out the carrot of
an early release, and poising the stick of a full
sentence over the inmate's head, prison authorities suppress inmate violence. In short,
rather than risk the safety of the guards (and
the warden's job) in prison uprisings, the
prison bureaucrats prefer to risk the lives and
property of the public with early releases.
Neither parole nor probation are justifiable,
practically or morally. They are.a demonstrable failure in reducing inmate recidivism. They
undermine the deterrent impact of the law on
criminals, while demoralizing crime victims
with their outrageous leniency. Most important, they jeopardize public safety. Like the
"inmate reintegration" programs to be discussed in the next installment, they amount to
playing Russian Roulette with innocent human
lives.
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Crime and Consequences
by Robert James Bidinotto

Summary of Parts I and II: The crime explosion of recent decades coincided, ironically, with welfare-state programs to address alleged "causes" of crime and with efforts to supplant inmate punishment with "rehabilitation. " These reforms were implemented by an "Excuse-Making Industry"
of social scientists, whose fallacious deterministic theories held that criminals were helpless "victims" of social, psychological, or biological forces supposedly beyond their control.
Treating criminals as victims undermined justice and began to bias the criminal justice system on
their behalf. "Reforms" helpful to criminals included new courtroom rules excluding certain voluntary criminal confessions and factual evidence; lenient bail and release-on-recognizance practices; and routine sentence-reduction and release policies, such as plea bargaining, probation, parole, and insanity defenses. These measures not only have failed to reduce criminality; they have
diminished public safety. So have "progressive" correctional programs, to which we now turn our
attention.

criminal-we must first understand something
about the criminal mind.

Part Ill: " ... To
Insure Domestic
. ••• "
11raJ)quility

"Inside the Criminal Mind"

W

hat to do with criminals? Those relatively few criminals netted by the
criminal justice system must be
dealt with somehow. Over the centuries, society has employed countless methods to accomplish a variety of purposes: punishment and
retribution, deterrence, incapacitation, moral
education, and rehabilitation)
And yet crime continues to increase. Here
again, Aristotle's point about causality applies:
the nature of an entity determines what it will
do. The fundamental reason for the intractable
crime problem is that previous crime-control
efforts have failed to consider the nature of the
criminal himself To reform the criminal justice
and correctional systems-and, we hope, the
Copyright 1989 by Robert James Bidinotto. Mr.
Bidinotto, who has written several articles for The Freeman, is a full-time writer and lecturer specializing in
political and cultural topics.
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Numerous empirical studies demonstrate
that criminals simply don't think like non-criminals.
A representative study in Colorado found
that, even at an early age, future delinquents
had "less regard for the rights and feelings of
their peers; less awareness of the need to accept responsibility for their obligations . . .
and poorer attitudes toward authority, including failure to understand the need for rules
and regulations in any well-ordered social
group. . . . They were significantly less likely than their nondelinquent [peers] to be
viewed as dependable, friendly, pleasant, considerate, and fair." Many other studies have
echoed these findings.2 Stanton Samenow describes the criminal mind thusly: "Despite a
multitude of differences in their backgrounds
and crime patterns, criminals are alike in one
way: how they think . .. (all] regard the world
as a chessboard over which they have total
control, and they perceive people as pawns to

be pushed around at will. Trust, love, loyalty,
and teamwork are incompatible with their way
of life. They scorn and exploit most people
who are kind, trusting, hardworking, and honest. Toward a few they are sentimental but
rarely considerate. Some of their most altruistic acts have sinister motives ...."
Such traits are also typical of what is called
the "psychopath" or "sociopath," as Samenow
makes clear. "Although diagnosticians may
make distinctions between the psychopath and
criminal, for all ostensible purposes, one differs hardly at all from the other." Among the
common characteristics of the criminal and
psychopath: a short-range, self-indulgent outlook on life; a lack of any sense of self-responsibility; the desire to manipulate and dominate
others through chronic deception and force;
and the ability to shut off his conscience at
will.3
At one time, the criminal was even described as a "moral imbecile"-one whose
shortcomings were primarily ethica/.4 Summarizing numerous studies of criminal psychology, Wilson and Herrnstein note that "one of
our recurrent themes in these test data is the
lack of internalized constraints"-e. g., what
used to be called "conscience."S
The criminal Welcomes anything that would
assist him in his predatory behavior. And here,
the Excuse-Making Industry is invaluable to
him. Its overall ethical thrust has been to excuse malicious behavior and thus deaden the
pangs of conscience. By concocting theories,
policies, and programs which excuse irresponsibility, Excuse-Makers have fostered a general
social climate of moral relativism-thus undermining any guilt feelings which might act as inner constraints on criminal behavior.
If a salient trait of psychopathic criminality
is a deadened conscience, then the sudden
takeoff of crime during the heyday of moral
relativism-the 1960s-makes even more
sense. There is even more specific evidence of
this: the simultaneous geometric increase in the
number of so-called "serial killers" on the
prowl.
The serial killer is a nihilistic repeat murderer, who often commits ghastly crimes out of
pure hatred for society. As FBI experts describe him, he "exhibits complete indifference

to the interests and welfare of society and displays an irresponsible and self-centered attitude. While disliking people in general, he
does not avoid them. Instead, he is capable of
displaying an amiable facade for as long as it
takes to manipulate people toward his own
personal goal. He is a methodical and cunning
individual . . . fully cognizant of the criminality
of his act and its impact on society, and it is for
this reason that he commits the crime." [Emphasis added. ]6
Ominously, as many of these multiple murderers emerged during the 1960s as during the
four preceding decades combined. During the
1970s, their number nearly tripled over that of
the 1960s; and that figure, in turn, has been
tripling again during the 1980s.7 If a deadened
conscience is a salient feature of the criminal, it
is a defining trait of the serial killer. The abrupt
geometric increase in this most depraved form
of antisocial behavior is inexplicable-unless
we consider the abrupt erosion of the moral
landscape, and moral conscience, since the
1960s, courtesy of the Excuse-Making Industry.
The failure of the Excuse-Makers to understand the criminal mind has crippled their ability to design effective remedies for crime.
We've already seen the disastrous consequences of their influence upon the criminal
justice system. Now consider, more briefly,
their corruption of the so-called "correctional
system."

The Correctional System
The Excuse-Makers' revolution in penology
was consolidated during the 1960s and 1970s.
"The day-if there ever was one-when
vengeance could have any moral justification
passed centuries ago," declared former Attorney General Ramsey Clark in his influential
1970 book, Crime In America. "Punishment as
an end in itself is itself a crime in our times . ...
The use of prisons to punish only causes crime
.... Rehabilitation must be the goal of modem
corrections. Every other consideration should
be subordinated to it."8
And it was. Today's "correctional facilities"
are designed for the outwardly mobile. Closer
relationships between prison staff and inmates
are encouraged. Discipline has been relaxed,
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"need" his presence. This all looks good to the
parole board.
For their part, prison authorities make deals,
extend privileges, tend to inmate grievances,
and are rewarded with a relatively quiet prison
population. Pragmatic considerations-costs,
overcrowding, and the desire to curtail violence-have reduced them to tacit co-conspirators with inmates in an awkward charade: the
inmates pretend to reform themselves, while
their keepers pretend to believe them.
In short, the carrots of outside release programs, special privileges, and ultimately, early
parole, have replaced the disciplinary sticks of
punishment in keeping the prison system running smoothly. The only casualties are truth
and justice.

and punishment largely banished. Inmates are
to be enticed from their criminal waysthrough counseling and group therapy sessions, vocational and educational opportunities, input into prison policy-making, a host of
programs for "self-expression" and entertainment, and participation in various release programs. This atmosphere is primarily a result of
indeterminate sentencing provisions, under
which an inmate may be released on parole
whenever authorities feel he has reformed.
For example, under Massachusetts laws, a
"state prison" sentence means that only onethird of the inmate's minimum sentence must
be served; and a six to twelve-year "reformatory" sentence means he'll be parole-eligible in
one year-or, if he's a repeat offender, in 18
months.9 Likewise, in Oregon, a felon sentenced to five years for a major crime may do
as little as one month; for a lesser felony, he'll
do one day. (Outraged Oregonians recently
passed a "truth-in-sentencing" referendum to
end such practices.)lO
The most egregious instances of early release are in the case of "life" sentences. Contrary to public impressions, a sentence of
"life"-or even "life without possibility of parole"-almost never means that. In states like
Massachusetts and Nebraska, "life without parole" sentences "routinely are commuted to
parole at some point."ll In Wyoming, "life"
means 20-25 years before parole eligibility; but
with "good time" (i.e., good behavior reductions), a "lifer" might spend half that time in
prison. "Life" actually means about twelve
years before parole eligibility in Vrrginia12 and
Kentucky; ten years in Mississippi and West
Virginia; and seven in Georgia.13
The likelihood of speedy release on parole
has shaped the entire prison environment. In
essence, the "plea bargaining" process, which
begins in the courtroom, extends into the
prison itself.
The inmate generally behaves himself, participates in rehabilitation programs, and perhaps proclaims a sudden religious conversion.
If single, he may place "lonely hearts" classified ads in newspapers, hoping to spark an outside romance that (thanks to furloughs) will
lead to marriage and children-and hence, evidence of a "stable family" of dependents who

From Rehabilitation to
"Reintegration"
But while prisons were reshaping themselves
according to the new rehabilitation dogma, a
distressing thing was happening: rehabilitation
efforts were failing, universally and miserably.14 Yet the collapse of rehabilitation didn't
prompt the Excuse-Making Industry to question its deterministic premises. Instead, its
members rooted about desperately for still another excuse to continue the rehabilitation approach.
"While numerous theories have been offered to explain the failure of rehabilitation,"
admitted the Massachusetts Department of
Correction (DOC) in a 1988 report, "many
have commonly traced this failure to the very
nature of the incarceration process itself, as
well as counter-productive forces operating
within the prison community or, in other terms,
'prisonization. "'
And what is "prisonization"? "According to
the prisonization hypothesis, prison incarceration produces damage by interrupting and interfering with the offender's life cycle-school,
work, heterosexual relationships, finances, etc.
-at a time when the damage is most harmful,
between the ages of 18 and 30 .... Offenders
have traditionally been taken out of our society and placed in another social system, the
prison, that in no way constructively resembles
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the society to which they will eventually return. "
The DOC concluded that " ... rehabilitation
per se is not the problem, but rather those
'prisonization' forces which greatly overshadow and diminish rehabilitation efforts. "15 The
problem, in short, is that we're trying to rehabilitate inmates in prison.
The Excuse-Makers' ingenious "solution"
was that inmates should still be rehabilitated-not behind prison walls, but out in the
community. Hence, the "reintegration model,"
which "assumes that offenders can better learn
to obey the law if they are involved through
personal and social ties with the normal institutions of the community-family, church, and
the workplace."t6 Observe that the DOC report refers to "prisonization" as a mere "hypothesis," and makes clear that the reintegration model only "assumes" the benefits of
what is often called community-based rehabilitation. This is appropriate, for there is no evidence to support them. The Excuse-Makers'
deterministic premises prevent them from ever
asking how it is that a "normal" outside environment managed to "shape" the inmate into a
criminal in the first place-or how returning
him to it will keep him out of future trouble. In
fact, the criminal, by choice, was never part of
normal society.
"It is misleading to claim that the criminal
wants what the responsible person wants, that
he values the same things that a responsible
person values," Samenow argues. Rehabilitation "cannot possibly be effective because it is
based on a total misconception. To rehabilitate
is to restore to a former constructive capacity
or condition. There is nothing to which to rehabilitate a criminal. There is no earlier condition of being responsible to which to restore
him .... [Likewise] the notion of 'reintegrating
the criminal into the community.' It is absurd
to speak of reintegrating him when he was never integrated in the first place."17
The criminal lives within a criminal subculture, where "normal" people and institutions
are to be used, victimized, and manipulated.
Typically, his family is neglected or exploited;
his jobs (if any) serve as mere launch pads for
wider criminal activity; and his involvements
with respectable institutions are a cover, mask-

ing his felonious activities. Without his changing his thinking-something the criminal must
want to do himself-his rehabilitation and
reintegration prospects are nil, Samenow concludes.JS
"Prisonization" is only the latest rationalization to mask the Excuse-Makers' visceral hostility to punishment and prisons as such. As
early as 1951, in his widely acclaimed Break
Down the Walls , John Barlow Martin wrote
that "Prisons should be abolished."19 Writers
such as Ramsey Clark, John G. Wilson, Jessica
Mitford, Donald Powell Wilson, and Karl
Menninger (among many others) sometimes
went as far, or nearly so. Their views won a
quasi-official status. The National Council on
Crime and Delinquency recommended that no
new prisons be built until all other options
were examined.2o Likewise, the American
Law Institute's influential Model Penal Code
recommended that courts not impose a prison
sentence except as a last resort for public safety.21 The idea of imprisonment was even subverted from within. In a revealing instance of
the fox guarding the chicken coop, John 0.
Boone-who pioneered "community-based
corrections" as Commissioner of Corrections
both in Washington, D . C., and in Massachusetts in the early 1970s -later founded
the National Campaign Against Prisons.22
But the Excuse-Making Industry would take
what it could get, and its last-gasp efforts to
salvage rehabilitation paid off. In 1965, the
Federal Prisoner Rehabilitation Act gave Federal sanction and support to nationwide "community-based corrections" experiments, such
as work-release programs, home furloughs,
halfway houses, and the like. This seed money,
one proponent wrote, " began a new era, with
community-based corrections as a major component in the field of criminal justice."23 Like
the phoenix, rehabilitation had risen from the
ashes in new garb. But has "community-based
corrections" worked any better than traditional rehabilitation?

Prison Furloughs
A "prison furlough " is the temporary release of an inmate back into the community.
Furloughs, usually under armed guard, used
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to be granted only as rare exceptions, typically
to let an inmate attend a family funeral or get
emergency medical care. Yet thanks to the Excuse-Making Industry, unescorted prison
leaves, in the guise of "community-based corrections," are now a routine part of prison life
in most states.
Given that only a tiny percentage of criminals are ever imprisoned, it makes no sense to
allow them, once captured, the chance to escape or commit further crimes. Yet every
week, across the nation, thousands of society's
most vicious robbers, rapists, and killers are allowed to participate in what is supposed to be
an "honor system." In 1987 alone , some
200,000 furloughs-ranging in duration from
four hours to 210 days (in Oregon)-were
granted to more than 53,000 prison inmates. 24
In many states, furloughs are granted, at least
occasionally, even to murderers serving nominal "life" sentences, usually when they are
nearing parole or after a sentence commutation. Until aroused citizens forced a change in
its laws last year, Massachusetts routinely furloughed first-degree murderers supposedly ineligible for parole.
The Massachusetts example shows just how
far the Excuse-Making Industry is willing to
go. As a sympathetic writer put it, "Under the
Massachusetts concept of repair rather than revenge, no person is believed beyond redemption, not even a rapist or a killer."25 That's why,
despite "the fact that 85 percent of the DOC
inmate population has a present or past violent
criminal history,"26 28 percent of that population had participated in the furlough program
as of January 1987. Since the program's inception in 1972, 121,713 furloughs had been granted to 10,835 Massachusetts inmates; 5,554 of
those unescorted leaves were taken by firstdegree murderers, supposedly serving "life
without parole" sentences.27
The results, predictably, have included
chronic escapes, and grisly crimes committed
by furloughed inmates-up to and including
multiple murders.28
If rehabilitation is one excuse for granting
furloughs, there are pragmatic ones, too. Massachusetts Correction Commissioner Michael
Fair testified that furloughs for murderers
were "a management tool for [inmate] behav-

ior .... [I]t would be more dangerous to run a
system without a furlough program. "29 Why?
"Once we have removed all hope from someone," he explained, "then we have the difficulty of dealing with someone who has nothing to
lose. We would have a very dangerous population in an already dangerous system. " 30 But if
armed guards can't control "very dangerous"
killers inside prison walls, how are unsuspecting, unarmed citizens supposed to deal with
them on the streets?
Such release programs, and the tragedies
they foster, are inexcusable, and can be defended only by factual misrepresentations.
Similar techniques are commonly used to defend all release programs, so a brief survey is
appropriate.
For instance, Massachusetts officials proclaimed a furlough "escape rate" of only 0.5
percent. This impressive-sounding number was
calculated by dividing the 428 escapees by the
121,713 furloughs granted from 1972 through
1987. However, those furloughs were granted
repeatedly to only 10,835 inmates.31 Dividing
428 by that number reveals an actual escape
rate of one out of every 25 furlough participantv-hardly a record to boast about.
The tale of Peter J. Limone shows another
way in which "escape statistics" mislead.
Limone is a gangland figure sentenced to "life
without parole" for a contract murder.
Nonetheless, in 1987 he was in a Boston prerelease center, preparing for "reintegration,"
when authorities found that he'd been using
the center-and some 160 furloughs-to manage a local loan-shark operation. Limone's furloughs, of course, still count as 100 percent successful on DOC records-simply because he
always retumed.32
Another way of claiming the "success" of
furlough and other release programs is by manipulating recidivism statistics. A "recidivism
rate" is the percentage of inmates who, once
released, return to crime. Depending on how
one measures "return to crime," however, such
numbers can show glowing success where
there is none.
Does one measure "return to crime" over a
six-month period, one year, three years, or five
years? The shorter the time span, the smaller
the recidivism rate. Does one simply count re27

arrests? or re-convictions and re-commitments
to a state prison? The latter numbers also artificially reduce the recidivism rate.
Another trick is to use selected samples.
One report claimed that 1984 parolees who
had not had the "benefit" of a furlough program had a 31 percent recidivism rate. This
was much higher than the 12 percent reported
by parolees who had furloughs. The conclusion: furloughs reduce recidivism.33 But unmentioned was the fact that inmates are prescreened for admission into release programs:
those with the worst prison disciplinary records
are not eligible. This biases the sampling procedure at the outset, by comparing bad apples
with the worst apples. Program participation itself, therefore, has nothing to do with lowering
recidivism.
Statistics aside, the most compelling argument against inmate furlough programs is their
fundamental injustice , both to past and
prospective crime victims. For victims and
their families, the emotional strain of knowing
that the perpetrator is allowed to walk the
streets freely becomes unbearable. They often
dread the day-or night-of the criminal's return, or of a chance encounter on a street or in
a restaurant.
It is inexcusably cruel that taxpaying crime
victims should have to bear these additional
burdens, imposed on them by their paid protectors. It's even more monstrous that, in some
states, they aren't even informed when their
tormentor is turned loose.

walls-don't reduce inmate recidivism. For instance, about 50 percent of work-program
graduates in New York are re-arrested within
six months-roughly the same percentage as
those who simply come out of jaiJ.35 Other programs surveyed have shown similarly dismal
results.36 And those few studies showing lower
recidivism for work release inmates invariably
suffer from the same "selection bias" sampling
errors cited earlier for furlough studies.
In general, vocational training of inmates is
based on the idea that unemployment causes a
life of crime. Train the inmate in a job, the reasoning goes, and help him find employment on
the outside, and he's less likely to "have to
steal" for a living.
But a fallacy underlies the assumption. Does
unemployment lead to criminality-or viceversa? "Criminals are at heart antiwork ,"
Samenow argues. "For many criminals, work
means to sell your soul, to be a slave." When
employed, many criminals use their jobs as further opportunities for crime. Indeed, a Rand
Corporation survey of 624 California prison inmates found that 27 percent had been regularly employed at the time they were engaged in
crime. Being employed and being a criminal,
then, are not mutually exclusive.37
To assume that a job will reform a criminal
is to assume an economic cause for criminality-just another symptom of the "sociological
excuse" for crime.

Other Community-Based
Correction Programs

Work Release

There are many other outside release programs to ease the transition of the inmate back
into society: for instance, pre-release centers,
halfway houses, and drug treatment centers.
All suffer from the same fundamental flaws.
There may be some argument for a gradual
introduction of a long-term inmate back into
the community at the end of his sentence,
when there's little incentive for him to escape
or commit crimes. But a lengthy stay in a prerelease institution, long before his release date,
is simply inviting trouble.
Because its correctional system sports a
wide variety of such "alternative" and "diversionary" institutions, Massachusetts again pro-

Everything said about furloughs applies to
"work release"-the (supposedly) supervised
release of an inmate to work at a job in the
community.
From their earliest days, work release programs-like all other outside release
schemes-have been exploited by criminals
bent on remaining criminal. Because of their
low-security status, work-release programs are
responsible for a huge share of all prison escapes. In Massachusetts, for example, 26 percent of all prison escapes were from work release.34
Work programs- inside or outside the

28

vides interesting evidence of the "success" of
such programs. During 1985, 71 percent of the
284 escapes occurring in all Department of
Correction facilities were from pre-release centers.38
Some might find that acceptable, if there
were any evidence that participation in pre-release centers lowers recidivism. But there isn't.
It's another example of the Excuse-Maker's
wishes being father to his thoughts and plans.
The earlier-cited example of the mobster using
a pre-release facility as a headquarters for
loan-sharking illustrates the rehabilitative
powers of such institutions.
There are countless hybrid programs, combining work release with community service,
or involving prisoners in the rehabilitation of
mental patients. These have been plagued by
inmate escapes, abuse of patients and staff, access to drugs and contraband, and the like.39
But it's pointless to belabor every variation
on the theme of "community-based corrections." Such programs can't work, because
"reintegration" is a flawed concept. Reintegration programs are designed by normal people,
for normal people. They all assume that criminals think and feel like normal people. But
they don't.

vision in these more benign programs, the
greater the reduction in recidivism."40
(b). The National Institute of Justice (NIJ)
released a 1987 study comparing the social
costs of prisons to having prisoners out on parole, probation, or in community-release programs. It found that building more prisons and
filling them with criminals cost far less than
what society pays for having criminals on the
loose.
The NIJ survey of 2,190 inmates in three
states found that each committed an average
of 187 crimes per year. These cost an estimated
$430,000 per criminal in law enforcement expenditures, victim and insurance losses, and
private security measures. This compares with
about $25,000 a year to build a prison cell and
keep a prisoner in it. Putting 1,000 more offenders behind bars during the 1980s would
have cost an additional $25 million a year-but
would have averted an average of 187,000
crimes each year, costing society about $430
million.4 1
On practical grounds, incarceration
works-serving the goals of retribution, deterrence, incapacitation, and punishment.

The Failure of
Rehabilitation and
Reintegration

But the moral issue is of overriding importance; and here, the "reintegration model" is
utterly indefensible. At the core of their defenses of parole, furloughs, and all other release programs, Excuse-Makers believe that
occasional innocent victims are "acceptable
losses."
"The [low escape rate] numbers cannot excuse the harm suffered by victims of crime
committed by furloughed inmates," conceded
one Excuse-Maker. "However"-he quickly
added, excusing the inexcusable-"public officials making decisions regarding the furlough
program ... must weigh the risk of this harm
along with the benefit to the larger community."42
This cost-benefit approach-"to balance
public protection with the management of our
prisons and rehabilitation of inmates"43_is
ethically appalling. It elevates bureaucrats and
politicians to a godlike status, letting them decide who lives and dies. Worse, it proposes sac-

Moral Considerations

Practical Considerations
The argument is often made that such experiments, even if flawed, are (a) no less successful than imprisonment, and (b) far less costly
to society. Both arguments are false.
(a). After thorough research, Wilson and
Herrnstein concluded: "However one measures crime, it is less common in places where
sanctions are more likely." For instance, one
study of boys convicted of serious crimes
found that those sent to reformatories showed
a greater reduction in their re-arrest rates than
those put into community-based programs like
foster homes, halfway houses, and wilderness
camps. In fact, "the more restrictive the super-
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rificing innocent human lives-merely to appease potentially rowdy inmates, or to let
killers and rapists have "another chance."
One magazine's reporters showed how victims are typically reduced to faceless statistics
in such calculations. Note the use of the word
"only": "Of 457 murderers who were freed on
full parole [in Canada] between 1975 and 1986,
only two individuals have been convicted of a
second homicide. Indeed, convicts on early release committed only 130 of the 7,838 Canadian homicides that occurred during that same
11-year period-less than two percent."44
Hugh Haley, executive director of Ontario's
John Howard Society-which advocates lenient parole for murderers-summed up the
Excuse-Makers' ethical premise even more
bluntly. "Are we going to keep hundreds of
people in jail," he demanded, "just to save two
or three?"45
Replied one of Willie Horton's victims, Cliff
Barnes, in a similar context: "So we're expendable. Is that what they're saying?"46
That, indeed, is what the Excuse-Making Industry is saying. That, in fact, is what the reintegration premise requires.

in evidence, to show a pattern consistent with
the charged crime, only makes sense. Also,
consideration of an individual's past record
should be a routine element in all sentencing.
Juvenile offense records are often sealed, allegedly to prevent "early mistakes" from "pursuing the child into adulthood." Today, many
teenagers are engaging, not in mistakes, but in
serious, sadistic crimes. Sealing or expunging
their records when they reach adulthood is another perversion of the fact-finding process.
They should be admissible into adult sentencing proceedings, as evidence of career criminality.

Bail, Release on Recognizance,
and Probation
Career criminals-and anyone with a history
of escapes or failures to show in court-should
never get bail consideration.
As for probation, every crime, no matter
how petty, should merit some level of punishment, if only to show that crime has inescapable consequences. Probationary "sentences" teach offenders-especially impressionable young offenders-that "the law" is a
paper tiger, that they can get away with crime.
A young offender's first brush with the law
shouldn't be brutal; but it should definitely be
something he'd not wish to experience again.

Reforming the Criminal
Justice System
If justice is truly to become the central focus
of the criminal justice system, then the following reforms-some controversial-must be seriously considered.

Plea Bargaining
Plea bargaining should be abolished. Neither necessary nor ethical, it corrupts the entire court process and everyone involved. The
cooperation of some criminals should not be
bought with the bribe of a reduced sentence:
the prize never equals the price. Going easy on
lower-level crooks in order to buy their testimony against their bosses merely shuffles the
underworld hierarchy: the boss is replaced by
the lower-level crook who bought his freedom,
and crime marches on.
Even if tough, determinate sentencing laws
are passed, they will be undermined and bypassed if plea bargaining is permitted: charges
will be reduced to evade the harsher penalties.
Ending plea bargaining is the key to making
tougher sentences stick.

Truth in the Courtroom
No facts should ever be banished from criminal proceedings. All exclusionary rules concerning evidence and confessions should be
eliminated. If police obtain evidence by improper or illegal methods, that should be the
subject of separate disciplinary or even criminal proceedings against the offending officers.
But evidence is evidence.
Additionally, it's usually absurd to exclude
an individual's past record from court deliberations. Career criminals often operate in unique
patterns, which can serve as virtual signatures
at certain crime scenes. Yet past records are often excluded as "prejudicial." Admitting these
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payers). This will reduce arbitrariness and the
unfairness of inmates serving different sentences for the same crime.
Pre-sentencing defense testimony concerning mitigating circumstances should be admissible only in the case of a guilty plea. If a defendant pleads innocent, but is later found guilty,
he shouldn't be allowed to abruptly concede
his guilt after the verdict, then plead mitigating
circumstances before sentencing-not after
putting everyone through the trouble and expense of a trial. In all cases, mitigating testimony should be balanced by testimony from
crime victims. These statements should be
gauged on some fixed point system for altering
the usual sentence-but only within a very limited range.
Criminal penalties should increase in severity upon subsequent convictions of other
felonies. Borrowing terminology from the Excuse-Makers, I propose "progressive sentencing": the term of imprisonment for repeat offenders should increase in multiples-say, two
years for a first burglary conviction; four for a
second; eight for a third; and so on. I also propose that this "progressive" feature be transferable among different sorts of crimes, thus
preventing criminals from simply varying
their crimes in hope of avoiding serious punishment.
Capital punishment never should be applied
in cases where a murder conviction depended
largely on circumstantial evidence. But in cases
of pre-meditated murder in which there is no
question of guilt, it should be the standard sentence. There also should be a time limit on the
appeals process.

Psychiatry in the Courtroom
The use of psychiatrists and psychologists as
" expert" witnesses should be banned. So
should the "insanity" and the "diminished capacity" defenses. Criminal intent and the mental state of a defendant should be determined
by the same kinds of evidence and testimony
as are used in all other criminal proceedings.

Victims in the Courtroom
"Victims are 'legal nonentities' in the justice
system," writes William Tucker. "The legal fiction is that 'the state' is the victim of crime.
The victim has no more standing in a criminal
trial than any other witness has-and a good
deal less than the accused. " 47 The defendant,
of course, has official standing and defense
representation-paid for, in many cases, by the
taxes of his victim.
The individual is the crime victim, not the
state. For that reason, well-meaning "victim
compensation" laws should be opposed: it's unjust that every taxpayer should have to compensate a crime victim for a criminal's acts. But
there are many things that should be done for
the victim.
Prosecutors should be required to keep the
victim informed of the status of his case; and
he should be allowed to attend any proceedings. Victim impact statements should be allowed prior to sentencing, at least whenever
the defendant is allowed to introduce "mitigating circumstances." Until release programs are
abolished, victims should have the chance to
testify prior to any release decisions, before
the appropriate agency.
Restitution from the criminal to the victim is
good in theory, but tough to enforce. However,
it should always be an option, to be added to
any sentence.

The Overcrowding Problem
Our courts and prisons are badly clogged, in
large part because of the crime wave fostered
by the Excuse-Making Industry, whose only response is to set more criminals free.
The first, obvious solution-as the National
Institute of Justice study makes clear-is to
build more prisons. Citizens should realize that
they're far safer living next door to a prison
than having the same criminals free on probation, parole, or release programs because of
"overcrowding." And it's far cheaper.

Sentencing
First, "indeterminate sentencing"-and the
parole process which is its offspring-must
end. All convicted felons should serve fixed,
determinate sentences for their crimes. Early
release being out of the question, there's no
reason for parole boards (more savings for tax31

But much of the overcrowding problem is
because of laws that shouldn't exist.
Today, we have a terrible drug problem, and
an enormous drug-related crime problem. Perhaps 25 percent of prison space48 is occupied
by those who've committed drug-related offenses. Many arrested for burglary, robbery,
and larceny are drug addicts, stealing to support expensive habits.
But these habits are expensive precisely because of the illegality of the drugs. There are
enormous profits in supplying illegal commodities at higher-than-market prices-something
criminals are always willing to risk.
Legalizing drugs and other "victimless
crimes," many fear, would lower their price, increase their availability, and thus make them
even more attractive, particularly to youngsters. But would it? Currently, untold thousands of youngsters see drug-dealing as their
best hope for glamor and wealth. This entices
them into the subterranean criminal world of
drug-peddling and-ironically-drug use. Taking the profits out of drug-dealing, via legaliza-

tion, would strip away the incentives of wealth
and any illusions of glamor. It would end the
present widespread seduction of youngsters
into the drug world as suppliers.
To legalize drugs is not to endorse them, and
it doesn't mean we approve them. We simply
go our own ways, allowing foolish, irresponsible people to be their own victims-because
we recognize that laws can't turn fools into
sages. More important, we rightly fear granting
to government the power to become an armed
busybody, intruding into our private lives and
most personal decisions.49
At root, our drug problem is a self-esteem
problem. Happy, fulfilled, self-respecting people
don't become drug addicts. But passing laws
can't give people self-esteem. The morally confused or emotionally empty will tum to some
other palliative-alcohol, cults, or promiscuity.
Legalizing drugs won't cure the drug problem. But it will go a long way toward curtailing
drug-related crime-and the huge burdens it is
imposing on our criminal justice system and on
ourselves.
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to work hard. Because of that, it's far from universally successful, though those who stick it
out do improve.so But this approach couldn't
be more different from the group therapies
and psychological fads of the Excuse-Makers,
whose premise is that the criminal is not responsible.

Correcting the
Correctional System
Prisons
"Corrections" don't correct. "Correctional
facilities" should drop that pretense, and rename themselves "prisons." With the end of
indeterminate sentencing and release programs, prisons can focus on their major goal:
public safety. The prison exists, first and foremost, to incapacitate the offender from committing further crimes. It need not be brutal or
inhumane to accomplish that; but order should
be maintained by increasing penalties, not
privileges. Prison authorities shouldn't negotiate with criminals for responsibility and calm:
they should enforce it.
Opportunities should be afforded to those
inmates who care to improve themselves: job
training, high-school equivalency courses, etc.
But that doesn 't mean world-class law libraries, gymnasiums, cuisine, and the like. Inmates have no right to expect better living conditions than do military men, who somehow
manage to survive chow lines, forced marches
in heavy gear, double bunks, and collective living arrangements. Is it too much to require a
convicted felon to share a cell with another inmate, or to keep it clean and neat? Is it too
much to demand that he work at a prison job,
helping offset the costs he's imposed on taxpayers?

Reintegration
Excuse-Makers argue that prisons should be
saved only for the hard-core offender. That, in
fact, is exactly who the typical prisoner is. Releasing him back into society is a dereliction of
responsibility that is itself almost criminal.
Community-based corrections is just rehabilitation on the streets-the same failed approaches, but with the added opportunity of
countless innocent victims. Furloughs, work release, education release, halfway houses, prerelease centers-all should be ended on
grounds of simple justice and public safety. If
the primary purpose of prison is to incapacitate offenders, there's no reason for "community reintegration" programs.

Crime and Consequences
The United States was founded on the
premise that each individual is an end in himself, and that he is morally and legally self-responsible. Self-responsibility means being accountable for the full consequences of one's
actions, for good or ill. Thus the rewards and
profits of life, in justice, should go to those responsible for making the world better; the
penalties and losses should accrue to those
who make it worse. Perhaps the best model of
this idea is the free market economic system itself, where rewards and penalties are distributed with impartial fairness, based on one standard: the individual's capacity to generate
valuable goods and services.
Under the symbol of Justitia, our criminal
justice system began with the purpose of impartially meting out justice. Each person was
held morally self-responsible, hence accountable for the consequences of his actions. But
determinism and the Excuse-Making Industry
have undermined all that.
Today, the Excuse-Makers look at the crime

Rehabilitation
A lot of money can be saved, and mischief
averted, by sending the legions of prison psychiatrists, counselors, and social workers packing.
An alternative is available. For many years,
clinical psychologist Stanton Samenow bas
been working to "habilitate" hardened criminals. His methods, which don't require advanced psychological training, are based on
holding the criminal utterly accountable for his
thinking and actions, and teaching him to
change irresponsible mental and behavioral
habits. It's a long process, requiring the criminal's sincere desire to change and willingness
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wave they have created, and simply shrug. The
American Bar Association recently spoke for
them all, saying, " ... the public mistakenly
looks to the criminal justice system to eliminate the crime problem .... The public's expectation that the system should control crime
cannot be reconciled with the sense of criminal
justice professionals ... that the system itself
has a limited role in crime control and crime
prevention. "51
That's simply more excuse-making. Citizens
have a right to expect that the system is more
than a procedural game, to provide employment and high incomes for legal professionals.
They have a right to expect not "due process"
as an end in itself-which actually becomes
undue process. They have a right to expect
substantive justice.
Crime can never be eliminated, not if we
have the power to choose evil. But it can be
controlled, if criminals are regarded as volitional entities, fully responsible for the consequences of their actions. The answer is to reform the entire criminal justice system, from its
basic premises to its routine procedures, with a
single goal in mind: to reassert the responsibiliD
ty of the individual.
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