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Give the House a Treaty Vote
By HENRY HAZLITT

The House now has the opportunity to introduce a
broader amendment that would require r atification
of treaties by a major ity vote in both Houses,
not by a two-thirds majority in the Senate alone.

The defeat of the Bricker Amendment (which finally
became the George Amendment) by the margin of
a single vote in the Senate on February 26, was
surely not an outcome to cause the friends of the
amendment despair. On the contrary, whether or
not the amendment is passed during this session
in the Senate itself, the outcome of February 26
indicates that it is almost certain to be adopted
by Congress, and probably within a year.
Consider the circumstances in which the vote
took place. The amendment was approved by 60
senators, and disapproved by only 31. This left
it just one vote short of the required two-thirds
majority, in spite of the open and determined
opposition of the President and Secretary of
State. Some of the "Administration .Jeaders" themselves felt obliged at the last moment to vote for it.
The favorable votes, in the end, were not cast on
any partisan basis. The Senate Republicans supported the amendment by more than a two-thirds
majority-32 to 14. The Senate Democrats supported it by nearly such a majority-28 to 16.
If it had not been for the President's opposition
(not to speak of the vehement campaign against
it conducted by some of the Eastern newspapers),
the proposed amendment appa.r ently would have
been passed by a majority of at least five to one.
No Real P residential Victory
Whether or not the amendment is revived in this
session, the President and his Secretary of State
will probably begin to make some discoveries. And
one of these is that their defeat of the BrickerGeorge amendment was a Pyrrhic victory which
they can hardly afford.
Consider what it did to Mr. Eisenhower's prestige and leadership to have more than two-thirds
of his own party desert him on the issue in the
Senate. His "victory" was achieved by the very
lowest vote by which it could be achieved-by onethird of the Senate plus one. And to achieve this
"victory" he had to interfere in a matter-a constitutional amendment-in which the Constitution
gives the President no role to play whatever, while
his Secretary of State had to descend to the indignity and loss of prestige involved in reversing
completely his previous position on the issue.
What will this mean for the future? Mr. Eisen-

hower, in order to maintain leadership of Congress,
will have to command on most issues majority votes
in both Houses. This will mean, in practice, that
he will need an almost solid Republican vote. And
if there is any treaty that he wishes to have
ratified, he will find that he needs a t wo-thirds
majority in the Senate to do it. But by opposing
the wishes of some two-thirds of the Senate on
the Bricker-George amendment, he wi!I find that
he has enormously increased his difficulties in
assuring even a plain majority on foreign policy
issues, not to speak of a two-thirds majority for
treaty ratification.
.
Perhaps the main result he will have accomplished by opposing the amendment is that when it
is finally passed by Congress (as it almost surely
will be within a year or two) it will be under
Democratic (George) rather than Republican
(Bricker) sponsorship. He will thus have deprived
his own party of the credit. And the record will
show that the Presidential treaty powers were explicitly held within traditional constitutional limits
only against his active opposition, and not with
his encouragement and consent.
Yet the temporary hold-up of the Bricker-George
amendment is not wholly to be deplored. The very
introduction of the measure, and the subsequent
debate and vote on it, have already accomplished
part of the measure's purpose. They have fixed
the nation's attention on the fact that the treaty
power has been used, and under existing Supreme
Court decisions could increasingly be used, as a
device for amending the Constitution, as a method
of further eroding states' rights and bypassing
the House of Representatives, without the necessity of going through the amendment process as
prescribed by the Constitution itself.
And the last-ditch opponents of the measure have
been compelled to make clear that this is the very
reason they oppose the Bricker-George amendment.
They have constantly emphasized, in their horror,
that such an amendment would make it possible to
challenge the constitutionality of past or future
treaties in the courts in the same way in which it
has always been possible to challenge the constitutionality of any past or future law in the
courts. They have even emphasized that such an
amendment might open to challenge the validity
for the United States of some of the hundreds of

agreements and decisions constantly pouring forth
from the bewildering maze of United Nations
agencies and sub-agencies, not to speak of such independent international agencies as the International Labor Office. And they have not hesitated
to point out how dreadful it would be if the
people's representatives in Congress were allowed
to mess everything up by having a say in the
matter.
So much for the educational value of the debate
on the Bricker Amendment. But the temporary
delay of the amendment may also have a positive
value. It will give the country an opportunity to
decide whether, while it is considering an amendment to clarify and delimit the treaty-making
powers, it should not go on to a broader amendment of the treaty-making process.
"Implementation" Without a Voice
The specific amendment I should like to propose
for consideration is a simple one. It is that
treaties should be subject to ratification by a
plain majority of both the House and Senate, instead of by a two-thirds majority of the Senate
alone.
The reasons for this change are almost too
obvious to call for prolonged discussion. This is
the procedure that applies to every other piece of
federal legislation whatever, with the sole exception of treaties. And that exception is thoroughly
illogical. Why should it require a majority of the
House, plus a mere majority of the Senate, to make
war, but two-thirds of the Senate alone to make
peace? On what ground should the House be
deprived of a voice in the treaty-making process?
It is constantly called upon to "implement" treaties
in the adoption of which it has had no say.
It must vote any funds needed to put a treaty
into effect. It must initiate any taxation which
this involves. It must participate in the passage
of any internal legislation required to make a
treaty effective. (It is true that it has sometimes
been bypassed in this respect, on the argument
that a treaty itself can change internal law without the House's consent; but this is one of the
very evils that the original Bricker Amendment
sought to remedy.)
The requirements of constitutional consistency
are certainly no different from the requirements
of sound democratic practice. Certainly the body
that most directly represents the people, and is
much more responsive to public opinion because it
must be re-elected in full every two years, should
have an equal say in the vital question of foreign
relations with a body more remote from the popular will as measured ·by either a time or a population standard. (The two Senators from New York,
for example, represent almost a hundred times as
many people as the two Senators from Nevada.)
The attempt to compensate for the Senate's

monopoly of treaty ratification by requiring a
two-thirds majority actually makes the situation
worse, because it places excessive power in the
hands of a minority.
This has been the very reason, in fact, why many
Presidents have deplored the existing constitutional
arrangement. The outbursts of John Hay on the
subject have become memorable. "The irreparable
mistake of our Constitution," he wrote in a letter
in 1899, when he was Secretary of State under
McKinley, "puts it into the power of one-third
plus one of the Senate to meet with a categorical
veto any treaty negotiated by the President, even
though it may have the approval of nine-tenths of
the people of the nation."
In the original Constitutional Convention, indeed,
there were men who thought the two-thirds provision wholly objectionable. James Wilson of Pennsylvania pointed out that it would place it "in
the power of a minority to control the will of
a majority." If two-thirds were required to make
treaties, he declared, "the minority may perpetuate
war against the sense of the majority." He urged
that a simple majority be required, but that the
House of Representatives also join in the power
of approval, because "as treaties are to have the
operation of laws, they ought to have the sanction
of laws also."
Original Arguments Not Valid Today
Why, in the face of such sound arguments, was
the present provision adopted? The main reason
lay in the concept that the framers of the Constitution had of the Senate for which they were
providing. With the thirteen original states, the
Senate would have consisted at most of twenty-six
men-a small body that could, the framers thought,
act as a privy council. Replying to Wilson, Roger
Sherman of Connecticut contended that only the
Senate could safely be trusted with the power of
approval, because the necessity of preserving
secrecy in the consideration of treaties would forbid referring them to the whole membership of
Congress. This reasoning prevailed, and Wilson's
proposal was defeated.
In favor of requiring approval by two-thirds of
the Senate there was one acknowledged reason and
one less frankly disclosed reason. The open argument was put by Hugh Williamson of North
Carolina: "Treaties are to be made in the branch
of the government where there may be a majority
of the states without a majority of the people;
eight men may be a majority of a quorum, and
should not have the power to decide the conditions
of peace." The less frankly disclosed argument was
the fear of some of the Western delegates that
the Northern and Eastern states might be willing
to relinquish the right that this country had long
upheld against Spain to the free navigation of the
Mississippi River.
·

None of these arguments, of course, has any
present validity. A Senate of ninety-six members
cannot and does not act as a privy council. The
Senate has not even attempted to preserve secrecy
in its consideration of treaties. The argument for
a two-thirds vote based on the territorial rather
than the popular representation of the Senate
disappears in any case if the House also votes.
And the other reasons have faded into history.
It is therefore fervently to be hoped that someone in the House of Representatives will take
advaP.tage of the present opportunity, which may
never wme again, to introduce an amendment to
have the House share in the treaty-making process
through a simple majority ratification in both
Houses, and to tack the text of the Bricker-George
amendment onto it. This would bring the BrickerGeorge amendment back to life in this session
of Congress.
This proposal ought to meet with heavy House
approval, because it would give that body a participation in foreign policy of which it has been
unjustly, unwisely, and inconsistently deprived.
The proposal ought to meet with Presidential approval, and mollify Presidential opposition to the
Bricker-George amendment if that were made a
part of it, because ·Presidents for years have been
concerned about the veto power on treaties possessed by one-third plus one of the Senate, and
because the President in any case always needs
the positive help of the House in carrying out his
foreign policy. And finally, the proposal ought to
meet with Senate approval, not only because it will

help to carry through the Bricker-George amendment now blocked by a single vote, but 'b ecause
most of the very senators who want the BrickerGeorge amendment also want House participation
at least in the internal 'legislation that a treaty
may require.
The bringing of the House into the treatymaking process might also be made the occasion
for one further amendment of that process. The
Constitution today does not explicitly recognize
even the existence of executive agreements. Yet
these have been used by Presidents and Secretaries
of State increasingly in recent years as a subterfuge
for achieving ends that could not be achieved by
treaties, because treaties ·seeking such ends could
not be ratified.
An amendment that could put a termination to
the use of executive agreements as a mere subterfuge would be one requiring treaties, as here
suggested, to be ratified by a positive vote of a
majority in both Houses of Congress, but requiring that all executive agreements also be submitted
to Congress, and that any such agreement be considered legally in force only if neither House
of Congress, in a period of thirty days from the
day of submission, voted to reject it.
In this way all executive agreements could be
brought out in the open, brought to the knowledge of the people, and brought under the control of Congress, without hampering or delaying
the Administration in making such agreements,
or consuming the time of Congress in matters
of merely minor or routine importance.

THIS IS WHAT YOU CAN DO
To help in the fight to secure for the American people protection against treaty-made
laws-to assure your own freedom-take these steps immediately:
• Write to your Congressman demanding his support in Congress for a constitutional amendment
• See your local editors; urge them to get behind the fight
•

Distribute copies of this reprint to all your friends, associates, employees,
and to your local clergymen, educators, political figures.

Time is of great importance if an effective crusade is to get rolling. Act now! Order your
reprints today by mailing the coupon below, or wiring:

The FREEMAN, 240 Madison Avenue, New York 16, N. Y.
(Or telephone MUrray Hill 6-8882)
single copies .1 0; 100 copies $5.00; 1,000 copies $40.00; prices for larger quantities on request
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